EO: Intrastate State of Oregon 703

BYE: 03-Apr-2027 DS 005.00
P Employment Appeals Board
875 Union St. N.E.
Salem, OR 97311

EMPLOYMENT APPEALS BOARD DECISION
2026-EAB-0669

Affirmed
No Disqualification

PROCEDURAL HISTORY: On May 21, 2026, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant was discharged, but
not for misconduct, and therefore not disqualified from receiving unemployment insurance benefits
based on the work separation (decision # L0017694236). The employer filed a timely request for
hearing. On July 15, 2026, ALJ Krueger conducted a hearing, and on July 16, 2026 issued Order No. 26-
UI-335203, affirming decision # L0017694236. On July 21, 2026, the employer filed an application for
review with the Employment Appeals Board (EAB).

FINDINGS OF FACT: (1) Geraldi’s employed claimant at their restaurant from April 19, 2024
through March 10, 2026.

(2) Claimant primarily performed back-of-house tasks such as preparing ingredients and cooking,
although he occasionally helped with front-of-house tasks such as greeting patrons and taking orders
over the phone. Claimant worked full time when he began working for the employer.

(3) Beginning in September 2025, the owner of the business began expecting claimant to perform more
front-of-house tasks. Claimant was not aware of this expectation.

(4) In November 2025, claimant spoke to the owner to express dissatisfaction with the job, primarily
because the owner had cut claimant’s hours significantly due to a seasonal downturn in business. At the
time, claimant was only working two days per week for the employer and therefore was looking for
another job to supplement his income. Claimant found other work while continuing to work part-time
for the employer but eventually left that work and asked the owner if he could return to working full-
time for the employer.

(5) On February 28, 2026, claimant worked what would be his final shift for the employer. Claimant did
not perform any front-of-house tasks that day, although the employer had expected him to do so.
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(6) On the evening of Monday, March 2, 2026, the owner texted claimant to tell him, in relevant part,
“[W]e’re good tomorrow and Wednesday right now have still been super slow. Let’s just go back to
Thursday Friday Saturday and talk more on Thursday about getting you more hours.” Exhibit 1 at 1.
Claimant did not directly respond to that message. On the evening of Tuesday, March 3, 2026, the
owner texted claimant to say, in relevant part, “Change of plans you wanna pull some hours tomorrow?
we need help.” Exhibit 1 at 1. Claimant responded shortly thereafter, “Yeah I can work tomorrow.”
Exhibit 1 at 1. Later that evening, the owner texted claimant to say, “Let’s just stick to Thursday. We got
fucking annihilated tonight and we only have 11 bags of bread for tomorrow. It will be pointless. Let’s
chat more on Thursday and get back to it.” Exhibit 1 at 1.

(7) On the afternoon of Wednesday, March 4, 2026, the owner texted claimant to say, in relevant part,
“It’s really disheartening to see progress stall after our conversation last week man . . . Effective
communication is key to not only running a successful restaurant/business|.] I genuinely want to help . .

. and when I don’t see the effort to follow through on basic ass instructions, it’s discouraging.” Exhibit 1
at 1. Claimant responded to apologize for his lack of an earlier response. The owner then replied, in
relevant part, “After spending my time to convey my genuine concerns dude, I still feel frustrated with
your response. it seems like my points aren’t being understood, which makes me hesitant and annoyed to
continue work on this together . . . Let me know if you’d like to make any changes. I'll let you know
when we need help. Not tomorrow.” Exhibit 1 at 1.

(8) On Thursday, March 5, 2026, claimant texted the owner to ask, “Am I working tomorrow?”” Exhibit
1 at 1. The owner replied the following day with a thumbs-down emoji. During the ensuing text
exchange on March 6, 2026, claimant expressed confusion over why the owner had stopped scheduling
him for shifts, and the owner expressed frustration with claimant’s focus on having his hours cut when
the owner felt that claimant was not “helping [the employer’s] business grow” by, among other things,
taking on more front-of-house tasks. Exhibit 1 at 1.

(9) On Monday, March 9, 2026, claimant texted the owner to ask, “[ Am] I working at all this week?”
Exhibit 1 at 1. The owner responded by reiterating the frustration he had expressed during their
exchange on March 6, 2026, but did not answer claimant’s question. On Tuesday, March 10, 2026,
claimant texted the owner to ask if his paycheck was ready for pickup that day, to which the owner
replied, “Yeah anytime after 12[.]” Exhibit 1 at 1.

(10) On May 8, 2026, the owner texted claimant to say, in relevant part, “Come back to work dude, let’s
sit and talk.” Exhibit 1 at 1. Claimant responded the same day, saying that he was free to speak to the
owner that day. The owner did not further respond until May 30, 2026, apologizing for the delayed
response and telling claimant, in relevant part, that he was welcome to return to work for the employer,
but would understand if claimant chose not to. Claimant did not return to work for the employer.

CONCLUSIONS AND REASONS: Claimant was discharged, but not for misconduct.

Nature of the Work Separation. A work separation occurs when a claimant or employer ends the
employer-employee relationship.

If claimant could have continued to work for the employer for an additional period of time, the work
separation is a voluntary leaving. OAR 471-030-0038(2)(a) (September 22, 2020). If claimant was
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willing to continue working for the employer for an additional period of time, but the employer did not
allow claimant to do so, the separation is a discharge. OAR 471-030-0038(2)(b).

The parties disputed the nature of the work separation. At hearing, the owner testified that he believed
that claimant had voluntarily quit, explaining, in relevant part:

Well, I think it would just be under the circumstances of [claimant] was just coming in and not
doing exactly what I requested which was answering phones and taking phone in orders or being
at the front counter. So [claimant] would show up and . . . none of those things would happen.
And so I would ask him, hey, tomorrow, hey, can we do this?

And then when I started lessening his hours because . . . other people that were doing these
things for much less money than [claimant] gets paid or was paid. I just simply was expressing
those and so I didn’t staff him until I heard, “Hey, you’re right. I haven’t picked up on those
things. I . . . will be there. I’1l . . . do that. I’ll do what . . . was requested.”

Transcript at 13. The owner appeared to mean by his testimony that he believed that claimant had
voluntarily quit work because claimant had not been performing the type of tasks that the owner wanted
him to complete. The owner did not otherwise explain why he believed this was a voluntary leaving. By
contrast, claimant testified that he believed he had been discharged, explaining that he had asked the
owner multiple times if he (claimant) was scheduled for work, but did not receive a meaningful
response. Transcript at 15-16.

The record does not show that either party made any explicit statements to the other indicating a clear,
unambiguous desire for an end to the employment relationship, such as claimant stating that he was
quitting or the employer telling claimant that he was being discharged. Thus, it is necessary to consider
the parties’ actions to infer their intent. After claimant’s last shift on February 28, 2026, claimant and the
owner texted back and forth over the course of more than a week. During that time, the owner cancelled
claimant’s scheduled shifts or otherwise told him not to come to work at least three times; whereas
claimant agreed to work a given shift or otherwise asked if he should come to work on the following day
or in the near future, at least three times. The owner’s reasons for telling claimant not to come to work
included both not needing him due to slow business, and, as shown in his testimony above, frustration
with claimant for not meeting various expectations.

Claimant’s text messages unambiguously show a willingness to continue working for the employer. The
ambiguity in the owner’s statements make his intent difficult to discern, as he appeared to change his
mind about claimant’s employment status several times over the course of those text messages.
Nevertheless, in light of the multiple instances in which the owner told claimant not to return to work, it
can be reasonably inferred that he became unwilling to allow claimant to continue working for him, at
least in part because of his frustration with how claimant was performing his duties. On March 10, 2026,
claimant picked up what was ultimately his final paycheck from the employer, after checking with the
owner to confirm that it was ready. While the owner did so confirm, he made no indications at that time
that claimant was welcome to return to work. Thus, it can reasonably be further inferred that the owner
was finally, on that date, unwilling to allow claimant to continue working for him. As such, the work
separation was a discharge which occurred on March 10, 2026.
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Finally, although the owner offered to allow claimant to “come back to work” on May 8, 2026, the
employment relationship had already been severed at that point. As such, this communication to
claimant was, at most, a new offer of work, rather than evidence that a continued employment
relationship still existed at that time.

Discharge. ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the
employer discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . .
a willful or wantonly negligent violation of the standards of behavior which an employer has the right to
expect of an employee is misconduct. An act or series of actions that amount to a willful or wantonly
negligent disregard of an employer’s interest is misconduct.” OAR 471-030-0038(3)(a). “‘[W]antonly
negligent’ means indifference to the consequences of an act or series of actions, or a failure to act or a
series of failures to act, where the individual acting or failing to act is conscious of his or her conduct
and knew or should have known that his or her conduct would probably result in a violation of the
standards of behavior which an employer has the right to expect of an employee.” OAR 471-030-
0038(1)(c). In a discharge case, the employer has the burden to establish misconduct by a preponderance
of evidence. Babcock v. Employment Division, 25 Or App 661, 550 P2d 1233 (1976).

The employer discharged claimant on March 10, 2026, after more than a week of back-and-forth
discussions with claimant about returning to work and the employer’s expectations of claimant were he
to do so. Because the owner—the employer’s sole witness—did not admit that he sad discharged
claimant, he did not explicitly say why he had done so. Nevertheless, it is clear from the record that the
owner’s unwillingness to have claimant return to work resulted from the fact that claimant had not been
meeting the owner’s expectations regarding the completion of front-of-house tasks.

More specifically, the owner stopped scheduling claimant for shifts after claimant’s last shift on
February 28, 2026, and told claimant not to come into work on several occasions between then and
March 10, 2026. While some of these occasions were apparently due to a lack of work, the final
substantive exchange regarding this issue, on March 9, 2026, included the following response from the
owner, to claimant’s inquiry about whether he would be scheduled for that week:

I apologize for using the word trust that was not the correct wording. I think it’s more frustration
I’'m feeling and I need you to be eager to want to jump in more. Take orders phone calls help in
the back salads, pastas etc, so I can cut people that are just standing around and prioritize the best
of us.

Exhibit 1 at 1. In response, claimant noted that it was hard to do what the owner asked of him when he
was not actually being scheduled for work. Exhibit 1 at 1. The owner did not respond to this or offer to
reschedule claimant.

At hearing, the owner explained that while he did want claimant to continue working for him, he had
“continued to cut [claimant]’s hours until [claimant] gave [the owner] some form of feedback that . . .
gave [the owner] proof that [claimant] was eager to come back to something that was just like waiting
for [claimant] and great.” Transcript at 12. Reading this and similar testimony together with the text
messages in Exhibit 1, the owner’s concern here appears to be that claimant did not adequately
acknowledge that the owner wanted him to perform more front-of-house tasks. Thus, while the
overarching concern which led to the discharge was claimant’s failure to meet the employer’s
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expectations regarding the completion of certain tasks, the proximate cause of the discharge—that which
led the owner to stop scheduling claimant—was claimant’s lack of apparent eagerness to agree to
complete such tasks.!

In response to the administrative law judge’s question at hearing, as to whether the owner told claimant
that he would not schedule claimant until claimant agreed to meet the owner’s expectations regarding
the completion of front-of-house tasks, the owner testified at hearing that he had “pretty clear[ly]” stated
as much in the March 2026 text messages with claimant. Transcript at 13—14. However, while such an
intent might be inferred from these messages, a review of the messages does not show that the owner
conveyed this expectation clearly to claimant, the owner’s apparent efforts to do so notwithstanding. See
Exhibit 1 at 1. Claimant’s responses to the owner’s messages likewise show that he was not aware of
this expectation that he eagerly agree to perform the front-of-house tasks. Thus, even if the employer’s
expectation regarding claimant’s communications here was reasonable, the employer did not meet their
burden to show that claimant either knew or had reason to know of those expectations. As such, to the
extent that the employer discharged claimant for this reason, it was not the result of claimant’s willful or
wantonly negligent failure to meet this expectation.

To the extent claimant was discharged because he had failed to meet the employer’s more substantive
expectation that he complete front-of-house tasks while working, the employer has also not met their
burden to show that claimant failed to do so willfully or with wanton negligence. There is some dispute
in the record about when the owner first notified claimant of this expectation. At hearing, the owner
testified that he had told claimant to take on more front-of-house tasks at least “six months prior” to
claimant’s last day of work, and that he had given claimant this direction several times. Transcript at 24.
The employer provided no additional evidence to corroborate this account. By contrast, claimant
testified that the owner never told claimant to perform front-of-house tasks until his last day of work,
and that claimant had not been aware of the employer’s expectation that he perform said tasks prior to
that point. Transcript at 16—17, 31. It is not clear from the record exactly what, if anything, the owner
told claimant on his last day of work, or even if the owner was present at the restaurant that day.

Given this ambiguity, the overall factual dispute between the parties, and the lack of corroborating
evidence to support either parties’ account, the employer has not shown, by a preponderance of the
evidence, that claimant knew or had reason to know that he was expected to perform specific tasks at
work that he then failed to perform. As such, the employer has not met their burden to show that
claimant’s failure to meet the employer’s expectations regarding the performance of front-of-house work
was the result of either willful or wantonly negligent conduct.

For the above reasons, claimant was discharged, but not for misconduct, and therefore is not disqualified
from receiving unemployment insurance benefits based on the work separation.

DECISION: Order No. 26-UI-335203 is affirmed.

S. Serres and D. Hettle;

! See e.g. Appeals Board Decision 12-AB-0434, March 16, 2012 (discharge analysis focuses on proximate cause of the
discharge, which is generally the last incident of misconduct before the discharge); Appeals Board Decision 09-AB-1767,
June 29, 2009 (discharge analysis focuses on proximate cause of discharge, which is the incident without which the discharge
would not have occurred when it did).
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A. Steger-Bentz, not participating.

DATE of Service: September 2, 2026

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service stated above. See ORS 657.282. For forms and
information, visit https://www.courts.oregon.gov/courts/appellate/forms/Pages/appeal.aspx and choose
the appropriate form under “File a Petition for Judicial Review.” You may also contact the Court of
Appeals by telephone at (503) 986-5555, by fax at (503) 986-5560, or by mail at 1163 State Street,
Salem, Oregon 97301.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. If
you are unable to complete the survey online and wish to have a paper copy of the survey, please contact
our office.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VoI quyet dinh nay, quy vi c6 thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGEIRS — IEUGHAUTPGIS tHSHIUU MR MHADILNESMSMINIHIUAINNAEA [DOSITINAEASS
WIHOUGREEIS: AJHNASHANN:AEMIZGINNMANIMEI Y [URSITINNAHRBSW{AIUGIM GH
FUIEGIS IS INNAFRMGIAMRYTR G S MIf S fgim MywHnnigginnig Oregon ENWHSIHMY
BRI SR U enaISI MG UMNUISIGRIEEIS:

Laotian

32 - ﬂﬂL"Iﬂﬁ1J1.IJJE'.JlmyiﬂUL"mUEj‘,LIEDUEmeﬂﬂUmDﬂjjﬂU"’SjmﬂU I]ﬂﬁﬂ"liJUE”ﬂ'iﬂ“]mDﬁllll ne ;Jmmmmmuwmwmﬂw
Bmewmumjmﬁiwmwm I'l“]iﬂ’lﬂJUEfﬂlJﬂiJ’]ﬁ"lmﬂﬂlJlj Eﬂﬂ1JEJ"]J.J“]OUlJ%'l“loBf]Dfﬂ"]‘.LlEﬂUEﬂOlJE]"lNOR]“UlJ“]ﬂ“]‘.UB?.ﬂBlJQD Oregon w6
IOUUUNUOmﬂ.UﬂﬂEE‘,LIylﬂiﬂUS?ﬂ‘E@E‘JC’ISU?_ﬂ’WUQSjﬂﬂC’mﬁMM.

Arabic

ey ¢l Al 13 e 395 Y SIS 13 5ol Jeall e Ui ey o) ¢l 138 pg o3 13) el Aalall Al e e 3 8 ) Al e
)1)&1%1&;)_‘_&]{1 -_Ill_‘.l.:)\grl:y:l_u'u.ﬂj_‘. }dﬁe)}udm‘j\m:\u}i&h&\)eﬂﬁﬁ

Farsi

Sl RN a8 i ahadiil el s ala 3 il U alaliBl o (33 se anenad ol b 81 0K o 80 LS o 80 gl e i aSa Gl -4 s
AS I aaas sl a0 98 ) I st ol 1l Gl 50 3 se Jeadl i 3l skl L adl g e o)l Culia ) aSa

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
Email: appealsboard@employ.oregon.gov

Website: www. Oregon.gov/employ/pages/employment-appeals-board.aspx

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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