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Affirmed
No Disqualification

PROCEDURAL HISTORY: On April 29, 2026, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant was discharged for
misconduct, and therefore was disqualified from receiving unemployment insurance benefits effective
March 8, 2026 (decision # L0017269334).* Claimant filed a timely request for hearing. On May 27,
2026, ALJ Scott conducted a hearing, and on May 28, 2026 issued Order No. 26-UI-331377, reversing
decision # L0017269334 by concluding that claimant was discharged, but not for misconduct, and
therefore was not disqualified from receiving benefits based on the work separation. On June 9, 2026,
the employer filed an application for review with the Employment Appeals Board (EAB).

WRITTEN ARGUMENT: EAB did not consider the employer’s written argument because they did
not state that they provided a copy of their argument to claimant as required by OAR 471-041-
0080(2)(a) (May 13, 2019).

FINDINGS OF FACT: (1) American National Insulation, Inc. employed claimant as a driver and
warehouse worker for their insulation contracting business from May 13, 2024 through March 13, 2026.
Driving was claimant’s primary duty, and he was therefore required to hold a valid driver’s license.

(2) The employer maintained a “Driver Management Policy” which contained several provisions that
applied to their drivers. Exhibit 2 at 2. In addition to requiring a valid driver’s license, these provisions
included, in relevant part, that drivers would be disqualified from driving for the employer due to
“Drug/Alcohol violations[.]” Exhibit 2 at 3. The policy also included a provision requiring that drivers
“notify their supervisor/branch manager by the next working day of the occurrence of a [driving under
the influence violation], moving violation, or incident/crash while operating any vehicle (non-company
vehicle).” Exhibit 2 at 4. The policy also stated, in relevant part, “The company may suspend or

! Decision # L0017269334 stated that claimant was denied benefits from March 8, 2026 to March 13, 2027. However,
decision # L0017269334 should have stated that claimant was disqualified from receiving benefits beginning Sunday, March
8, 2026 and until he earned four times his weekly benefit amount. See ORS 657.176.
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withhold driving privileges until the outcome of any pending civil, criminal, or other legal action against
the driver has been completed. Credible evidence will be considered a violation of this policy, a
conviction is not required.” Exhibit 2 at 3. Claimant received training on the Driver Management Policy
when he was hired.

(3) On March 4, 2026, claimant was charged with driving while under the influence (DUI) while off-
duty and in an private vehicle, and his blood alcohol level (BAC) tested at 0.14. At the time, claimant
was not driving, but was instead sitting behind the wheel of a parked car. Claimant’s license was never
suspended or revoked as a result of the charge.

(4) On March 5, 2026, claimant reported to the employer that he had been charged with DUI the
previous day.

(5) On March 13, 2026, the employer discharged claimant because he had been charged with a DUI,
which they felt violated their Driver Management Policy. Claimant had never previously incurred any
violations of the employer’s policies.

(6) On April 30, 2026, the DUI charge against claimant was dismissed in the Municipal Court of
Washington for the Cities of Battle Ground, Ridgefield, and La Center. Exhibit 1 at 1.

CONCLUSIONS AND REASONS: Claimant was discharged, but not for misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer’s interest is misconduct.” OAR 471-030-0038(3)(a) (September 22, 2020).
“‘[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to act is conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c). In a discharge case, the employer has the burden to establish misconduct by a
preponderance of evidence. Babcock v. Employment Division, 25 Or App 661, 550 P2d 1233 (1976).

The employer discharged claimant because he had been charged with a DUI on March 4, 2026, and the
employer felt that this constituted a violation of their Driver Management Policy. That policy, in
relevant part, required that claimant possess a valid driver’s license; required that he notify the employer
by the next working day if he incurred a DUI charge, moving violation, or other driving incident; and
that any drug or alcohol violations or suspensions due to moving violations would disqualify him
driving for the employer. The employer has not met their burden to show that claimant’s conduct
violated any of these provisions of the policy.

The record shows that claimant possessed a valid driver’s license before, during, and after the March 4,
2026 incident, and that it was never suspended as a result of that incident. As such, claimant did not
violate the employer’s policy requiring him to possess a valid driver’s license. Claimant also notified the
employer on March 5, 2026, the following business day after the incident, that he had incurred the DUI
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charge. Claimant therefore complied with that provision of the policy. Most importantly, however,
claimant having incurred the DUI charge did not actually violate the policy.

As claimant’s criminal case was heard in a Washington municipal court, it can be reasonably inferred
that the charge itself was incurred there, and that Washington law therefore applies. RCW 46.61.502
states, in relevant part:

(1) A person is guilty of driving while under the influence of intoxicating liquor, cannabis, or any
drug if the person drives a vehicle within this state:

(a) And the person has, within two hours after driving, an alcohol concentration of 0.08
or higher as shown by analysis of the person’s breath or blood made under RCW
46.61.506].]

Thus, an essential element of a DUI charge under Washington law is that the defendant must have been
driving while intoxicated. Here, the only evidence in the record shows that claimant was intoxicated
while in a vehicle that was parked. The record does not show that claimant actually drove anywhere, at
any time, while intoxicated. The fact that the DUI charge against claimant was dismissed also suggests
that the prosecution in that case lacked sufficient evidence to show that claimant drove at all while he
was intoxicated. Thus, the employer has failed to prove by a preponderance of the evidence that
claimant actually incurred a “Drug/Alcohol violation.”

It should be noted as well that the employer “may suspend or withhold driving privileges until the
outcome of any pending civil, criminal, or other legal action against the driver has been completed,” and
that “credible evidence” was sufficient to be considered a violation of the policy, regardless of whether
the employee has actually been convicted. It is not clear how the employer weighs the discretion it
affords itself in deciding whether to suspend or withhold driving privileges, or why the employer
decided 1n this instance to discharge claimant without waiting for the criminal charges against claimant
to resolve when the policy dictates that it may do so. Regardless, even by the terms of the above
provision, in which the employer considered “credible evidence” to be a violation of the policy even
when the employee has not been convicted of the charge against them, the employer has not met their
burden to show that claimant violated their policy.

The only evidence that the employer presented at the hearing regarding the charge against claimant was
that he incurred the charge itself. The above policy provision cannot be reasonably construed to mean
that merely being charged with a DUI, without evidence to support the conclusion that the employee
more likely than not was actually guilty of that offense, is “credible evidence.” The record fails to even
show that the employer engaged in any independent investigation to determine the credibility of the
charge against claimant. As such, the employer has not shown, by a preponderance of the evidence, that
they had credible evidence that claimant was guilty of the DUI charge he incurred.

Because claimant did not violate any of the provisions of the Driver Management Policy cited above,
claimant was not discharged due to a willful or wantonly negligent violation of the employer’s standards
of behavior. Claimant therefore was discharged, but not for misconduct, and is not disqualified from
receiving unemployment insurance benefits based on the work separation.

DECISION: Order No. 26-UI-331377 is affirmed.
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D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: July 23, 2026

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service stated above. See ORS 657.282. For forms and
information, visit https://www.courts.oregon.gov/courts/appellate/forms/Pages/appeal.aspx and choose
the appropriate form under “File a Petition for Judicial Review.” You may also contact the Court of
Appeals by telephone at (503) 986-5555, by fax at (503) 986-5560, or by mail at 1163 State Street,
Salem, Oregon 97301.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. If
you are unable to complete the survey online and wish to have a paper copy of the survey, please contact
our office.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VoI quyet dinh nay, quy vi ¢ thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHNS.
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Khmer

GANGRUIS — WUGAEEISNISTUU M IUHATUILNESMSMANIHIUINAHA (U SIDINNAERSS
WUHNUGRMIEGIS: AJUSAGHANN:RYMIZZIANMINIMY I [UUSITINAERBSWILUUGIMSifuGH
FUIGIS IS INNAEAMGIAMRGH RGN sMiNSaufigiHimmywHnnigginnit Oregon ENWHSIAMY
B HNNSiE Ui NGH LIS GRIHTIS:

Laotian

SRk TE - ﬂﬂL"Iﬂﬁ]lJl_IJJEJfUﬂwEﬂUL"mUEj‘LIRDUEmBﬂﬂUmDﬂjjﬂU“SjmﬂU mmwwu:m‘hmmna‘uu ne ;Jmmmmmmvw.um;unmu
BmBUﬂﬂU'ﬂ"ljj"lllciijUm mmwucmmmmmmw‘u Eﬂ“]l]EJ“].LJ"]C]FJLJZ']“Iqu”3"1“]MEHUEHO?JE“]L"IO%UU"I?J"TJJBUWSDQO Oregon (s
IOUUMNUDCTLUﬂﬂEE‘LIvlﬂEﬂUSIﬂ‘EOUm@M?_ﬂ’]U‘DSjﬂ’mmﬁUU

Arabic

g5y Al e 395 Y S 13 5 0l Jeall e Jlia el Joc 1A 13 ngi o 13 el Aalal) Al A Jle S 61l T
)1)9.” Jé..d:u)_‘.a.‘ll x_Illi.Lh;:.)‘}Tl)‘CL'uLI.iu_‘.jd}i_ﬂi)lql_'-_‘iuuﬁ‘_fll:ﬂ.pas;a.j:ﬂmy&n i.n;'l).aﬁ‘_g}i.i

Farsi

o 3 R a8l s aladin al s ala 8 il L aloaliBl g (38 se area’ ol b 81 218 o B0 Ll o 80 sl e paSa pl g
S I st Gl 50 &) Il anad ool 1l Gl 50 25 se Jeadl ) i 31 ealiiad L gl 55 e sl il oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
Email: appealsboard@employ.oregon.gov

Website: www. Oregon.gov/employ/pages/employment-appeals-board.aspx

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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