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Affirmed
Disqualification

PROCEDURAL HISTORY: On March 18, 2026, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant was discharged by the
employer for misconduct connected with work and disqualified from receiving benefits from March 1,
2026 to February 27, 2027 (decision # L0016537321). Claimant filed a timely request for hearing. On
April 2, 2026, ALJ Wahl conducted a hearing, and April 10, 2026 issued Order No. 26-UI-326701,
modifying decision # L0016537321 by concluding that claimant was discharged for misconduct and
disqualified from receiving benefits effective March 1, 2026, until requalified. On April 30, 2026,
claimant filed an application for review with the Employment Appeals Board (EAB).

EVIDENTIARY MATTER AND WRITTEN ARGUMENT: Claimant submitted a written argument
by email on May 19, 2026. Claimant attached photographs and a text message to the argument, which

EAB construed as a request that EAB consider the attachments as additional evidence under OAR 471-
041-0090(1)(b) (May 13, 2019).

Under OAR 471-041-0090(1)(b), “Any party may request that EAB consider additional evidence, and
EAB may allow such a request when the party offering the additional evidence establishes that: (A) The
additional evidence is relevant and material to EAB’s determination, and (B) Factors or circumstances
beyond the party’s reasonable control prevented the party from offering the additional evidence into the
hearing record.”

Claimant’s request is denied. Claimant failed to show that the materials attached to her written argument
could not have been offered into the record either at hearing or during the period after the hearing during
which the ALJ allowed the parties to submit documents. Specifically, at hearing, the ALJ held the record
open until close of business the next day for the parties to submit proposed exhibits. See Audio Record
at 12:39 to 14:05, 19:20 to 21:17. Both claimant and the employer submitted proposed exhibits, which
the ALJ entered into the hearing record and attached to the order under review to afford the parties an
opportunity to object. See Order No. 26-UI-326701 at 1. No objections were lodged by either party.
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The issue at hearing was whether claimant engaged in misconduct connected with work by violating the
employer’s professional conduct policy by sending texts to a fellow employee and friend, via her
personal cell phone during work hours, in which she used racial slurs about work matters and other
employees.

The employer submitted a group of text messages from claimant to the employee, which the ALJ
marked as Exhibit 1. These reflected occasions in December 2025 when, while texting with the fellow
employee via her personal cell phone during work hours, claimant used a racist insult that begins with
the letter “n” to refer either to a group of people or as an expression to convey the doing of a task
crudely. For example, on December 12, 2025 during work hours, claimant wrote to the employee,
regarding a group of African employees, “Oh yeah they are a fkn true band of niggers” and “I dont know
why we dont get rid of them.” Exhibit 1 at 4. On another occasion, also on that day during work hours,
claimant wrote: “I will but you won’t take any job they all niggers” and “There [sic] protected|.]”
Exhibit 1 at 5. The employer also submitted a copy of their written professional conduct policy, which
the ALJ marked as Exhibit 2. The exhibit showed that claimant acknowledged receiving and reviewing
the policy on May 27, 2025, and below her signature, wrote by hand, “I use my personal phone for work
all day every day.” Exhibit 2 at 8.

Claimant submitted a group of text messages between her and the employee, which the ALJ marked as
Exhibit 3. These reflected occasions when the employee initiated use of the slur or began a discussion
about a group of employees, and claimant then agreed with use of the slur or responded by using it
herself. For example, on one occasion, the employee wrote, “[ W]as nothing but nice to the guy. You
know he’s a fucking nigger” to which claimant responded, “Yes yes he is[.]” Exhibit 3 at 6. On another
occasion, the employee wrote to claimant, “Let me guess it’s replace them with Africans” to which
claimant responded, “Exactly niggers all get the work[.]”” Exhibit 3 at 7.

The documents claimant submitted, Exhibit 3, did not include the materials claimant now wishes EAB
to consider as additional evidence. Accordingly, given that claimant had ample opportunity to offer the
photographs and text message into the hearing record but failed to do so, she did not show that factors or
circumstances beyond her reasonable control prevented her from offering the additional evidence into
the hearing record, and therefore her additional evidence request is denied.

Turning to the substantive points made in claimant’s written argument, claimant made two major
assertions. First, claimant argued that her text messages did not constitute misconduct because they were
sent via her personal cell phone. Claimant’s Argument at 1. It is immaterial that claimant sent the texts
via her personal cell phone because the texts were work-connected and thus were a valid basis to
discharge claimant for misconduct within the meaning of unemployment insurance law. See Levu v.
Employment Dep’t, 149 Or App 29, 941 P.2d 1056, 1058 (1997), discussing Muscatell v. Employment
Division, 77 Or App 24, 28, 711 P2d 192 (1985) (“We have previously held that the ‘work-
connectedness’ of claimant’s off-duty conduct is not limited to impairment of claimant’s job
performance or ability to do the job. It is enough that the ramifications that flow from claimant’s actions
negatively impact the morale or atmosphere of the workplace.”). Claimant’s texts were work-connected
because, while they may have been sent via claimant’s personal cell phone, they nevertheless were sent

! The text of the argument contained some information that was not part of the hearing record and did not show that factors or
circumstances beyond claimant’s reasonable control prevented her from offering the information during the hearing. Under
ORS 657.275(2) and OAR 471-041-0090, EAB considered only information received into evidence at the hearing.
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to a fellow employee, during work hours, and referred to work matters or particular employees.
Furthermore, claimant acknowledged that she used her personal cell phone for work matters, as she
stated, below her signature in Exhibit 2, “I use my personal phone for work all day every day.” Exhibit 2
at 8.

Next, claimant argued that her use of the racial slur in the texts was not misconduct because she used it
merely as a curse word and not with any racial animus. Claimant’s Argument at 1; see also Audio
Record at 25:08 (“I’'m by far not at all racist . . . people just use it as a curse word.”). This assertion is
false as claimant used the word as a racist insult numerous times. For example, she referred to a group of
African employees as a “true band of” the hateful word and stated “I dont know why we dont get rid” of
the employees. Exhibit 1 at 4. On another occasion, after the fellow employee wrote, “Let me guess it’s
replace them with Africans,” claimant stated, “Exactly niggers all get the work[.]” Exhibit 3 at 7. While
claimant may have at times used the word in the texts to convey the doing of a task crudely, that usage
of the word is based on a racist stereotype and is no less hateful and inappropriate.

As the order under review correctly concluded, claimant’s use of the slur with the other employee, on
numerous occasions, during work hours, and about work matters or other employees, was a wantonly
negligent violation of the employer’s policy and not an isolated instance of poor judgment or good faith
error. See Order No. 26-UI-326701 at 3. Accordingly, the order appropriately concluded that claimant
was discharged for misconduct.

ADOPTION OF HEARING ORDER: EAB considered the entire hearing record, including witness
testimony and any exhibits admitted as evidence. EAB agrees with Order No. 26-Ul-326701’s findings
of fact, reasoning, and conclusion that claimant was discharged for misconduct and disqualified from
receiving benefits effective March 1, 2026. Order No. 26-U1-326701 is adopted. See ORS 657.275(2).

DECISION: Order No. 26-UI-326701 is affirmed.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: June 11, 2026

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service stated above. See ORS 657.282. For forms and
information, visit https://www.courts.oregon.gov/courts/appellate/forms/Pages/appeal.aspx and choose
the appropriate form under “File a Petition for Judicial Review.” You may also contact the Court of
Appeals by telephone at (503) 986-5555, by fax at (503) 986-5560, or by mail at 1163 State Street,
Salem, Oregon 97301.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. If
you are unable to complete the survey online and wish to have a paper copy of the survey, please contact
our office.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VoI quyet dinh nay, quy vi cé thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGEUAS — UGAUIHEIS ISHUDMEUHAUILNE SN SMENITIUAIANAHR [UROSIDINAEADS
WUHMGAMIYEEIS: AJUSIASHANN:AYMIZZINNMINIMY I [UASITINAERBSWIUUUGIMiuGH
FUIHGIS IS INNAERMGAMA TR AIGNS Ml Safiu AigimmywHnniggianit Oregon INWHSIAMY
s HnNSiE U MGHUNBISIGH B TS

Laotian

(SN9g — ﬂﬂL"I(ﬂgl1J1_I,LJEJlmviﬂUE’mUEleQDUEmeﬂﬂUmD"ljj"m""Bjm‘m I]ﬂiﬂﬂiJUE”’lT'ﬂﬂ’mﬂﬁlllj Nne ;Jmmmmmﬂmwmwmm
BmBUﬂﬂ‘U'ﬂ“Wjj"l‘]ﬁﬂJmﬂJm 'ﬂ“liﬂ“lbUE?J’lﬂJClU"]ﬂ”WE’lﬂﬂUU tnwm.umumﬂoejomumumawmmmawmmuamemm Oregon (s
IOUUUNUOC’WJJ%']"IEE‘,LIuUﬂZﬂUSN\EOUmSUiﬂ’]U‘DBjﬂﬂmﬂﬁUU

Arabic

g5y a3 e 335 Y SIS 13 5 o)y Jaall e Ui ey o] ¢l 138 2 o1 131 ooy Toalall ALl i e 3 8 )l e
)1)5.“ Ljé.u.!:‘é)_‘.eﬂ g‘;m)\glctl.l.lb.iu_‘.}dﬁ)}uqm\fﬁ@hywll :u;'l).eﬁ‘_;}i.i

Farsi

b 3 R a8l aladi) el sd ala b il L aloaliDl i (380 se areat pl L 81 3 IR o 85 Ll o S gl e paSa ) iaa s
ASS I daad Gl i 50 %) Sl anad ool 3 Gl 50 2 ge Jeall ) sied 31 ealiil Ll g e ol Sl oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
Email: appealsboard@employ.oregon.gov

Website: www. Oregon.gov/employ/pages/employment-appeals-board.aspx

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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