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Reversed & Remanded

PROCEDURAL HISTORY: On October 7, 2025, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant committed a
disqualifying act under the Department’s drug, cannabis, and alcohol adjudication policy by voluntarily
leaving work to avoid taking a drug test, disqualifying claimant from receiving unemployment insurance
benefits from September 14, 2025 to January 17, 2026 (decision # L0013364792).! Claimant filed a
timely request for hearing. On December 5, 2025, the Office of Administrative Hearings (OAH) served
notice on the parties of a hearing on decision # L0013364792 scheduled for December 18, 2025.
However, the hearing notice inaccurately listed the issue to be decided as whether claimant voluntarily
left work without good cause, rather than the appropriate issue of whether claimant committed a
disqualifying act under the Department’s drug, cannabis, and alcohol adjudication policy.

On December 18, 2025, ALJ Parnell conducted a hearing at which the employer failed to appear,
adjudicating the work separation as though the issue was whether claimant voluntarily left work without
good cause, rather than whether claimant committed a disqualifying act under the Department’s drug,
cannabis, and alcohol adjudication policy. On December 22, 2025, ALJ Parnell issued Order No. 25-UI-
315080, modifying decision # L0013364792 by concluding that claimant voluntarily quit work without
good cause and therefore was disqualified from receiving benefits effective June 1, 2025. On December
29, 2025, claimant filed an application for review with the Employment Appeals Board (EAB).

EVIDENTIARY MATTER: EAB has considered additional evidence when reaching this decision
under OAR 471-041-0090(1) (May 13, 2019). The additional evidence consists of the administrative
decision and notice of hearing in this matter, which have respectively been marked as EAB Exhibit 1
and EAB Exhibit 2, and provided to the parties with this decision. Any party that objects to EAB taking
notice of this information must send their objection to EAB in writing, saying why they object, within

! Decision # L0013364792 stated that claimant was denied benefits from September 14, 2025 to January 17, 2026. However,
as decision # L.0013364792 concluded that the disqualifying act occurred on June 3, 2025, it should have stated that claimant
was disqualified from receiving benefits beginning Sunday, June 1, 2025, and until he earned four times his weekly benefit
amount. See ORS 657.176.
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ten days of EAB mailing this decision. OAR 471-041-0090(2). Unless EAB receives and agrees with the
objection, the exhibits will remain in the record.

WRITTEN ARGUMENT: EAB did not consider claimant’s written argument because he did not state
that he provided a copy of his argument to the employer as required by OAR 471-041-0080(2)(a) (May
13, 2019).

The parties may offer new information into evidence at the remand hearing. Such information may
include, if it exists, the employer’s written policy prohibiting the use, sale, possession, and effects of
drugs, cannabis or alcohol in the workplace. Such information may also include evidence that claimant
participated in a drug rehabilitation program within ten days after the date of the work separation, as
well as any evidence claimant has provided documentation to the Department of such participation via a
signed statement by an authorized representative of the program in which claimant participated.? At the
time of the hearing, the ALJ will determine if the new information will be admitted into the record. The
parties must follow the instructions on the notice of the remand hearing about documents they wish to
have considered at the hearing. These instructions will direct the parties to provide copies of such
documents to the ALJ and the other parties before the hearing at their addresses on the certificate of
mailing for the notice of hearing.

FINDINGS OF FACT: (1) JH Kelly, LLC employed claimant as a fabricator from 2024 until June 3,
2025. Claimant was a member of a union.

(2) Claimant had a substance use disorder and had been in sober recovery for many years. At some point
shortly before May 30, 2025, claimant relapsed and began to use controlled substances again.

(3) On May 30, 2025, claimant told his supervisor that he had relapsed, was concerned it could start
affecting safety and work performance, and that he was trying to figure out what to do to stop using.
Claimant’s supervisor responded, “Why are you telling me this?”” Audio Record at 8:49. Claimant
responded that he thought disclosure was the right thing to do and asked the supervisor, “What do we do
from here?” Audio Record at 14:38. The supervisor stated that he did not know.

(4) On June 3, 2025, claimant was working a shift. That day, claimant’s supervisor called claimant to his
office and presented claimant with a choice: either submit to a urine analysis (UA) test or quit working
for the employer.

(5) Claimant asked the supervisor what the consequences might be of choosing one option or the other.
The supervisor said he did not know. He also said that if claimant submitted to the UA test and the
results were positive, he did not know whether the employer would terminate claimant’s employment,
but would “have to figure that out . . . if that happens.” Audio Record at 17:11. As the conversation
progressed, claimant felt the supervisor wanted him to quit working for the employer. Claimant chose
the option of quitting work and resigned that day. Claimant later learned that by quitting, he lost the
ability to assert certain union protections. In hindsight, claimant concluded that he would have submitted
to the UA test instead of quitting.

21f claimant has not already done so, he may wish to provide a signed statement by an authorized representative of the
rehabilitation program in which he participated to the Department.
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(6) After claimant quit working for the employer, he entered a substance use treatment program. He
completed the program and “was released as fit to work.” Audio Record at 21:10.

(7) After the work separation, claimant filed an initial claim for unemployment insurance benefits. On
October 7, 2025, the Department issued decision # L0013364792, concluding that claimant committed a
disqualifying act under the Department’s drug, cannabis, and alcohol adjudication policy by voluntarily
leaving work to avoid taking a drug test, and disqualifying claimant from receiving benefits. See EAB
Exhibit 1 at 1.

(8) Claimant requested a hearing on the administrative decision. On December 5, 2025, OAH served
notice on the parties of a hearing on decision # L0013364792 scheduled for December 18, 2025.
However, the hearing notice inaccurately listed the issue to be decided as whether claimant voluntarily
left work without good cause, rather than the appropriate issue of whether claimant was subject to
disqualification from benefits under the provisions of the Department’s drug, cannabis, and alcohol
adjudication policy. See EAB Exhibit 2 at 1. The notice’s “Laws and Rules” section omitted the laws
and rules applicable to the Department’s drug, cannabis, and alcohol adjudication policy. See, e.g., EAB
Exhibit 2 at 12.

CONCLUSIONS AND REASONS: Order No. 25-UI-315080 is set aside, and this matter remanded for
further proceedings consistent with this order.

Nature of Work Separation. A work separation occurs when a claimant or employer ends the
employer-employee relationship.

If claimant could have continued to work for the employer for an additional period of time, the work
separation is a voluntary leaving. OAR 471-030-0038(2)(a) (September 22, 2020). If claimant was
willing to continue working for the employer for an additional period of time, but the employer did not
allow claimant to do so, the separation is a discharge. OAR 471-030-0038(2)(b).

The work separation was a voluntary leaving that occurred on June 3, 2025. On that date, claimant was
given the choice to either submit to a UA test, or to quit working for the employer. Claimant chose to
quit working for the employer. Claimant later learned that by quitting, he lost the ability to assert certain
union protections, and, in hindsight, would have submitted to the UA test instead of quitting. However,
not knowing all the ramifications of quitting work does not change the nature of the separation from
being a quit to a discharge. By choosing to quit rather than submit to the UA test, claimant showed that
he was unwilling to continue working for the employer for an additional period of time, and the work
separation therefore was a voluntary leaving that occurred on June 3, 2025.

Voluntary Leaving to Avoid Taking a Drug Test. ORS 657.176(2)(h) requires a disqualification from
unemployment insurance benefits if the individual has committed a disqualifying act as described in
ORS 657.176(8) or (9). ORS 657.176(9) provides, in pertinent part, that an individual is considered to
have committed a disqualifying act when the individual voluntarily leaves work:

k %k ok
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(c) To avoid taking a drug, cannabis or alcohol test under a reasonable written policy that
is consistent with subsection (8)(a)(A) of this section].]

* %k %k

OAR 471-030-0125(3) (January 11, 2018) provides that for purposes of ORS 657.176(9), . . . a written
employer policy is reasonable if:

(a) The policy prohibits the use, sale, possession, or effects of drugs, cannabis, or alcohol
in the workplace; and

(b) The policy does not require the employee to pay for any portion of the test; and

(c) The policy has been published and communicated to the individual or provided to the
individual in writing; and

(d) When the policy provides for drug, cannabis, or alcohol testing, the employer has:
(A) Probable cause for requiring the individual to submit to the test; or

(B) The policy provides for random, blanket or periodic testing.

% %k ok

No employer policy is reasonable if the employer does not follow their own policy. OAR 471-030-
0125(6). Subject to some exceptions, an individual is not considered to have committed a disqualifying
act if the individual, on the date of separation, or within ten days after the date of the separation, is
participating in a recognized drug, cannabis or alcohol rehabilitation program and provides
documentation of the same to the Department. ORS 657.176(8)(b)(A).

Furthermore, OAR 471-030-0125(2)(i) provides the following definitions applicable to ORS
657.176(8)(b)(A):

(A) “Recognized drug, cannabis, or alcohol rehabilitation program” means a
program authorized and licensed by the State of Oregon, or another state.

(B) “Documentation of participation in the program” means a signed statement by
an authorized representative of the recognized program that the individual is or
was participating in a treatment program.

(C) “Participation” means to be engaged in a course of treatment through a
recognized drug, cannabis, or alcohol rehabilitation program.

The order under review analyzed claimant’s work separation under ORS 657.176(2)(c), which provides
for disqualification from benefits if a claimant voluntarily leaves work without good cause. Order No.
25-UI-315080 at 2-3. The order under review erred in analyzing the separation under that section, rather
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than ORS 657.176(9). Claimant’s disqualification must be analyzed to assess whether claimant
committed a disqualifying act under the Department’s drug, cannabis, and alcohol adjudication policy
by voluntarily leaving work to avoid taking a drug test, and whether claimant, on the date of separation,
or within ten days after the date of the separation, participated in a recognized drug rehabilitation
program and whether he has, at any time, provided documentation that he did so to the Department. The
matter is therefore remanded for OAH to serve notice on the parties of that issue, for the ALJ to develop
the record to assess the issue, and to render an order on it.

Review of the administrative decision in this matter shows that the Department premised claimant’s
disqualification from benefits on the assertion that he committed a disqualifying act under ORS
657.176(9)(c) by voluntarily leaving work to avoid taking a drug test. The decision references the
provision by using the words from ORS 657.176(9)(c), stating, “you quit work because you you [sic]
were avoiding taking a drug test for your employer.” EAB Exhibit 1 at 1 (emphasis added). It then
references ORS 657.176(2)(h) by referring to claimant’s conduct as a “disqualifying act” and goes on to
cite administrative rules, OAR 471-030-0125 and OAR 471-030-0126, that only apply in the context of
the Department’s drug, cannabis, and alcohol adjudication policy. See EAB Exhibit 1 at 1. Accordingly,
the Department viewed claimant’s work separation as a disqualifying act under ORS 657.176(2)(h),
rather than a voluntary leaving without good cause under ORS 657.176(2)(c), and it is therefore
appropriate to remand for a hearing where the issue to be decided is whether claimant is subject to
disqualification from benefits under the provisions of the Department’s drug, cannabis, and alcohol
adjudication policy.

On remand, the ALJ should develop the record to assess whether the drug test claimant quit to avoid was
to be administered under a written employer policy that was reasonable. To this end, the ALJ should ask
questions to determine whether the employer had a written policy that prohibited the use, sale,
possession, and effects of drugs, cannabis or alcohol in the workplace. If so, the ALJ should inquire
whether such a written policy was provided to claimant in writing, or otherwise was published and
communicated to claimant. The ALJ should also ask whether the policy required employees to pay for
the required testing, whether the employer followed their own policy, and whether the policy called for
drug testing that was random or based on probable cause.

Further, the ALJ should ask questions to determine whether ORS 657.176(8)(b)(A) applies to claimant’s
circumstances. At hearing, claimant testified, “Immediately after leaving [work], I contacted my union
representative and entered formal treatment. I completed intensive outpatient treatment and was released
as fit to work.” Audio Record at 21:05. This evidence suggests the possibility that claimant participated
in a recognized drug rehabilitation program within ten days after the date the separation occurred. The
ALJ should ask questions to determine whether this was the case. The ALJ should ask questions tailored
to the definitions of OAR 471-030-0125(2)(i), and inquire whether the treatment claimant received was
a program authorized and licensed by the State of Oregon, or another state; whether claimant ever
received a signed statement by an authorized representative of the program that he was participating in
the treatment program; and whether claimant participated by being engaged in a course of treatment
through the rehabilitation program. The ALJ should also inquire whether claimant has, at any time,
provided documentation of participation in the program to the Department. If the record on remand
shows that ORS 657.176(8)(b)(A) is applicable, claimant would not be considered to have committed a
disqualifying act.
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ORS 657.270 requires the ALJ to give all parties a reasonable opportunity for a fair hearing. That
obligation requires the ALJ to ensure that the record developed at the hearing shows a full and fair
inquiry into the facts necessary to consider all the issues before the ALJ. ORS 657.270(3); see accord
Dennis v. Employment Division, 302 Or 160, 728 P2d 12 (1986). Because further development of the
record is necessary to decide whether claimant is subject to disqualification from benefits under the
provisions of the Department’s drug, cannabis, and alcohol adjudication policy, Order No. 25-UI-
315080 is reversed and this matter remanded to OAH for another hearing and order.

DECISION: Order No. 25-UI-315080 is set aside, and this matter remanded for further proceedings
consistent with this order.

S. Serres and A. Steger-Bentz;
D. Hettle, not participating.

DATE of Service: February 6, 2026

NOTE: The failure of any party to appear at the hearing on remand will not reinstate Order No. 25-UlI-
315080 or return this matter to EAB. Only a timely application for review of the order mailed to the
parties after the remand hearing will return this matter to EAB.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. If
you are unable to complete the survey online and wish to have a paper copy of the survey, please contact
our office.
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( employment — UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - ARG SRR . WREAPAAHA R,  ELARARL EFRR S WREAFEZ A
o, R DAL IGZ ARG RN S U, I RE XM EIREBE SR mA R .

Traditional Chinese

EE - AHREHEBENRELE . WREAPEARFIR, LR E EHRERE. WREARELH
TRy AE T DAL IR R AT R R W&iﬁﬂ)lltuﬁ/ﬂm%’mﬁ_J/zJE?fE%EPum

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay &nh huéng dén tro cap that nghiép ctia quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y v&i quyet dinh nay, quy vi co thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencién — Esta decisidon afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelueHue BnusieT Ha Bawe nocobue no 6e3pabotuue. Ecnu peweHne Bam HENOHATHO —
HemeaneHHo obpaTtuTech B AnennsaumnoHHbin KomuteT no TpyaoyctponcTsy. Ecnv Bbl He cornacHbl C NPUHATBLIM
pelueHnem, Bbl MOXeTe nogatb XogaTtancteo o lNepecmoTtpe CyaebHoro PelwweHns B AnennsumoHHbein Cyg wraTa
OperoH, crnegys MHCTPYKUMAM, OMMCaHHBIM B KOHLIE peLLEHMS.

Oregon Employment Department » www.Employment.Oregon.gov + FORM 200 (1124) « Page 1 of 2
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Khmer

BGANGAIS — 100G UHGIS s HSH U MILE THAINE SMSMINIHIUANAEAY [TASITINAEADS
WIUATTUGHUEEIS: AUHAGHELN:RYMIGGINMENMYEIY P SITINAHABS WL UUGIMfIGH
FUIHGIS IS INNAERMGEAMRTR e sMINSajiH AigiHimmywHnnigginnig Oregon IMUHSIHMY
ieusAinN SR e SINGUUMBISIUGHA UIPEIS:

Laotian

(B3 - ﬂ“’lmﬂﬂll‘u.l.lEJLJﬂdﬂUE]ﬂUEj‘LI%D&JEEﬂSﬂﬂUmD”ljj“l‘UF’BjUﬂ‘U T]“IEﬂ’UJUE"’“]T'ﬂﬂ“]C’]DﬁmJ ne ;Jmmmmmﬂmwmwzmw
BmBUﬂﬂUﬂﬂjj’IlﬁUijm mmmu:mmmmmmmw ?.ﬂ"mﬁi’wWﬂUlJﬂ’lijoﬂ’]‘Ll?.ﬂU?.ﬂ@UﬂﬂmD?JUU"]?\]’]‘LISUWSUQO Oregon 49
TﬂUUBC’]UOC’I“HJﬂ“WEE‘JJ%U"IEﬂUBﬂ‘EOEVJE]BUm“]UESjﬂﬂmOQUU.

Arabic

dﬁ)" _.s)i)al\llh _h:ds'lﬁ_ Rty | }s)d\_ﬁ..;ﬂ'l._al.c.)l_\.:ﬂ;n.dﬁmi‘)1)5111&(5@':]\_1;&4_..4\;.1\41@‘4& Ao ).1@.139)1)5]1\_&
)1)&1 l_js....!eu.)_..dl_d_LS.) CL‘I.IL‘I._U_.ed}i_ﬁl)eLs_im”'ﬁ.ASLqM}JuHmW)Aﬁdj :

Farsi

S R a8l ahasind alsd ala 3 il U alialiBl oo (88 e areead ol b 81 IR 0 B0 LS o S Ul e a8 pl -4 g
S IR st Gl 5 &) 51 st o0l 3 gLl 52 3 sm ge Jeal) g 31 salEial L o) § e e a0 Gl ) oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
Email: appealsboard@employ.oregon.gov

Website: www. Oregon.gov/employ/pages/employment-appeals-board.aspx

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.

Oregon Employment Department « www.Employment.Oregon.gov « FORM 200 (1124) « Page 2 of 2
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