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Federal Wages Earned in Subject Employment
Claim Redetermination Required

PROCEDURAL HISTORY: On November 19, 2021, the Oregon Employment Department (the
Department) issued a Wage and Potential Benefit Report (WPBR) concluding that claimant had
insufficient wages in subject employment to establish a monetarily valid claim for benefits. On
November 29, 2021, the WPBR became final without claimant having filed a request for hearing. On
December 14, 2024, claimant filed a late request for hearing. ALJ Kangas considered the request, and on
February 26, 2025 issued Order No. 25-Ul-284264, dismissing the request as late, subject to claimant’s
right to renew the request by responding to an appellant questionnaire by March 12, 2025. On March 12,
2025, claimant filed a timely response to the appellant questionnaire. On April 3, 2025, the Office of
Administrative Hearings (OAH) mailed a letter stating that Order No. 25-Ul-284264 was vacated and
that a hearing would be scheduled to determine whether to allow claimant’s late request for hearing and,
if so, the merits of the WPBR.

On May 12, 2025, ALJ Nyberg conducted a hearing, and on May 13, 2025 issued Order No. 25-Ul-
292136, re-dismissing claimant’s request for hearing as late without good cause and leaving the WPBR
undisturbed. On May 16, 2025, claimant filed an application for review of Order No. 25-Ul-292136 with
the Employment Appeals Board (EAB). On June 18, 2025, EAB issued EAB Decision 2025-EAB-0297,
reversing Order No. 25-U1-292136, allowing claimant’s late request for hearing, and remanding the
matter for a hearing on the merits of the WPBR. On July 21, 2025, ALJ Nyburg conducted a hearing,
and on September 22, 2025 issued order No. 25-UI-304557, reversing the WPBR by concluding that
claimant had federal wages in subject employment that the Department must apply to the claim. On
October 7, 2025, the Department filed an application for review of Order No. 25-UI-304557 with EAB.
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WRITTEN ARGUMENT AND EVIDENTIARY MATTERS: EAB has considered additional
evidence when reaching this decision under OAR 471-041-0090(1) (May 13, 2019). The Department’s
argument contained information that was not part of the hearing record, but the information is relevant
and material, and factors or circumstances beyond the Department’s reasonable control prevented them
from offering the information during the hearing. See ORS 657.275(2) and OAR 471-041-0090(1). The
information pertains to events that occurred after Order No. 25-U1-304557 was issued, and therefore
could not have been presented at hearing. The information has been marked and admitted as EAB
Exhibit 1.

EAB has also considered other information that was not part of the hearing record, but is contained in
Department records. OAR 471-041-0090(1). The information consists of the November 24, 2021 ES-
931 response and the December 6, 2021 EW-934 response. These documents have been marked and
admitted as EAB Exhibit 2.

Copies of these exhibits have been included with the decision. Any party that objects to EAB admitting
EAB Exhibits 1 and 2 must send their objection to EAB in writing, explaining why they object, within
ten days of EAB mailing this decision. OAR 471-041-0090(2). Unless EAB receives and agrees with the
objection, the exhibits will remain in the record.

FINDINGS OF FACT: (1) On November 18, 2021, claimant filed an initial claim for benefits. The
Department determined that the claim’s base year consisted of the third and fourth quarters of 2020 and
the first and second quarters of 2021. At that time, the Department had no reports from employers that
claimant had worked in subject employment during the base year. Claimant reported in the initial claim
that he had worked for the federal government during the base year.

(2) In 2019, claimant worked on an intermittent basis for the U.S. Census Bureau, a part of the
Department of Commerce. Claimant did not work during the third and fourth quarters of 2020.1 On
October 16, 2020, claimant filed an initial claim for benefits (which is not at issue in this appeal), and
the Department used his Census Bureau wages from the third and fourth quarters of 2019 to establish the
monetary validity of the claim and weekly and maximum benefit amounts.?

(3) In 2021, claimant resumed his intermittent work for the Census Bureau and was later issued a W-2
form showing $11,701.31 in wages were paid to him during that year.

(4) Federal government agencies are each assigned a unique code to be used by state unemployment
insurance departments to request verification of wages and separation information when a federal
agency’s employee or former employee files a claim for benefits. The Department of Commerce is

! The record suggests that claimant’s most recent Census Bureau employment relationship began on October 26, 2020, but
claimant asserted that he stopped performing work for the employer in 2019 and resumed in 2021. See Order No. 25-Ul-
292136, Exhibit 2 at 4, 8.

2 EAB has taken notice of these facts, which are contained in Employment Department records. OAR 471-041-0090(1). Any
party that objects to EAB taking notice of this information must send their objection to EAB in writing, stating why they
object, within ten days of EAB mailing this decision. OAR 471-041-0090(2). Unless EAB receives and agrees with the
objection, the noticed facts will remain in the record.

Page 2

Case # 2025-U1-30820

Level 3 - Restricted



EAB Decision 2025-EAB-0587

assigned two codes: “914” for employees hired to exclusively work on the 2020 decennial census, and
“450” for all other employees, including those who worked on the decennial census in addition to other
duties. State unemployment insurance departments use form ES-931 to initially request wage and
separation information from federal agencies, and form ES-934 to re-request it when the response is
incomplete or the claimant disagrees with it.

(5) After claimant filed his November 18, 2021 initial claim, the Department sent an ES-931 request
using code 450. The response received on November 24, 2021 listed no wages during the base period,
but gave a separation date of “11/20/21” and stated: “Reason: Perm Layoff” and “Performed Federal
Service: Y[.]” EAB Exhibit 2 at 1.

(6) Claimant requested reconsideration of the exclusion of his federal wages, and the Department sent an
ES-934 request using code 450, which stated in its entirety, “Your 931 response indicates claimant is a
casual employee. Claimant did not report he was a casual employee only. Please verify [if] your
response is correct?” EAB Exhibit 2 at 2. The response, received on December 6, 2021, stated, “The
claimant is a casual employee who works on an as needed basis,” then repeated the Department’s query
with the response “Correct[.]” EAB Exhibit 2 at 2. Based on this information, the Department concluded
that claimant’s 2021 Census Bureau wages were not earned in subject employment, and therefore took
no further action to verify the base year wages suggested by the W-2 form. The Department notified
claimant that it would not amend the WPBR to add his federal wages based on their conclusion that they
were not earned in subject employment.

(7) On September 23, 2025, the Department sent an ES-931 request using code 914. The response was
that there was “no record” of claimant having worked for that employer. EAB Exhibit 1 at 1.

CONCLUSIONS AND REASONS: Claimant’s federal wages were earned in subject employment. An
amended WPBR must be issued which includes the portion of those wages paid to claimant in the base
year.

ORS 657.030(1) provides:

As used in this chapter, except as provided in ORS 657.035, 657.040 and 657.043 to
657.094, “employment” means service for an employer, including service in interstate
commerce, within or outside the United States, performed for remuneration or under any
contract of hire, written or oral, express or implied.

ORS 657.065(1) provides:

“Employment” does not include service performed in the employ of the United States
Government or any instrumentality of the United States, except that if the Congress of the
United States permits states to require any instrumentalities of the United States to make
payments into an unemployment fund under a state unemployment insurance law, then, to
the extent permitted by Congress, and after the date such permission becomes effective,
this chapter shall be effective as to such instrumentalities and as to services performed for
such instrumentalities in the same manner, to the same extent and on the same terms as to
all other employers, employing units, individuals and services. * * *
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5 U.S.C. 88501 provides:
For the purpose of this subchapter—

(1) “Federal service” means service performed after 1952 in the employ of the United
States or an instrumentality of the United States which is wholly or partially owned by the
United States, but does not include service (except service to which subchapter Il of this
chapter applies) performed—

(A) by an elective official in the executive or legislative branch;

(B) as a member of the armed forces or the Commissioned Corps of the National
Oceanic and Atmospheric Administration;

(C) by members of the Foreign Service for whom payments are provided under
section 609(b)(1) of the Foreign Service Act of 1980;

(D) outside the United States, the Commonwealth of Puerto Rico, and the Virgin
Islands by an individual who is not a citizen of the United States;

(E) by an individual excluded by regulations of the Office of Personnel
Management from the operation of subchapter I11 of chapter 83 of this title because
he is paid on a contract or fee basis;

(F) by an individual receiving nominal pay and allowances of $12 or less a year;

(G) in a hospital, home, or other institution of the United States by a patient or
inmate thereof;

(H) by a student-employee as defined by section 5351 of this title;

(1) by an individual serving on a temporary basis in case of fire, storm, earthquake,
flood, or other similar emergency;

(J) by an individual employed under a Federal relief program to relieve him from
unemployment;

(K) as a member of a State, county, or community committee under the
Agricultural Stabilization and Conservation Service or of any other board, council,
committee, or other similar body, unless the board, council, committee, or other
body is composed exclusively of individuals otherwise in the full-time employ of
the United States; or

(L) by an officer or a member of the crew on or in connection with an American
vessel—
(i) owned by or bareboat chartered to the United States; and
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(if) whose business is conducted by a general agent of the Secretary of
Commerce;

if contributions on account of the service are required to be made to an unemployment
fund under a State unemployment compensation law under section 3305(g) of title 26;

(2) “Federal wages” means all pay and allowances, in cash and in kind, for Federal
service;

(3) “Federal employee” means an individual who has performed Federal service[.]

* * %

5 U.S.C. 88502 provides:

(a) The Secretary of Labor, on behalf of the United States, may enter into an agreement with a
State, or with an agency administering the unemployment compensation law of a State, under
which the State agency shall—

(1) pay, as agent of the United States, compensation under this subchapter to Federal
employees; and

(2) otherwise cooperate with the Secretary and with other State agencies in paying
compensation under this subchapter.

(b) The agreement shall provide that compensation will be paid by the State to a Federal
employee in the same amount, on the same terms, and subject to the same conditions as the
compensation which would be payable to him under the unemployment compensation law of the
State if his Federal service and Federal wages assigned under section 8504 of this title to the State
had been included as employment and wages under that State law.

* k% %

5 U.S.C. 88504 provides:

Under regulations prescribed by the Secretary of Labor, the Federal service and Federal wages of
a Federal employee shall be assigned to the State in which he had his last official station in
Federal service before the filing of his first claim for compensation for the benefit year.
However—

(2) if, at the time of filing his first claim, he resides in another State in which he
performed, after the termination of his Federal service, service covered under the
unemployment compensation law of the other State, his Federal service and Federal wages
shall be assigned to the other State; and
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(2) if his last official station in Federal service, before filing his first claim, was outside
the United States, his Federal service and Federal wages shall be assigned to the State
where he resides at the time he files his first claim.

UFCE [Unemployment Compensation for Federal Employees] Instructions for Federal Agencies (March
1995)3 provides, in relevant part:

Chapter |

* X *

(3)(a) Federal law (5 U.S.C. 8501-8509) establishes the Secretary of Labor as the authority
responsible for interpretation of the UCFE law (including the determination of what constitutes
Federal service and wages for UCFE purposes), promulgation of regulations to implement and
carry out the purposes of the law, and for administration of the program including the payment of
benefits, if necessary. Therefore, the construction of 5 U.S.C. 8501-8509 is the sole
responsibility of the DOL. The Secretary's regulations which implement the UCFE program are
set forth at 20 CFR Part 609. The Federal law and regulations are reprinted as an Appendix A
and B, respectively, to these instructions. The Secretary’s coverage interpretations (Federal
service and wages) are addressed in greater detail in CHAPTER III. * * *

* * %

Chapter 11

(1) (a) Federal Service. “Federal service” is not limited to civilian employees who are covered
for civil service retirement purposes. The term “Federal service,” as used in the UCFE
program and these instructions, means work performed in the employ of the United States, or
any wholly-owned or partially-owned instrumentality of the United States, with the exception
of the specifically excluded services listed in 5 U.S.C. 8501. Federal agencies should
anticipate that individuals performing “Federal Civilian Service” will be eligible for benefits
upon separation, provided the individuals meet the employment and wages qualifying
requirements of State UC law. Benefits paid by the SESA are charged to the Federal agency
based on the Federal agency pro rata share of benefit cost.

(b) Federal Wages. The term “Federal wages” is defined in (5 U.S.C. 8501(2)) as “all pay
and allowances, in cash or in kind, for Federal service” and thereby includes all payments for
sick leave, annual leave (including lump-sum) and severance pay.

(c) Secretary's Interpretations. The Secretary of Labor makes determinations whether specific
instances or categories of Federal employment and pay constitute “Federal Service” and/or
“Federal Wages” in accordance with 5 U.S.C. 8501. Effective March 20, 1992, the Secretary
of Labor delegated this responsibility to the Director of the Unemployment Insurance
Service.

3 https://oui.doleta.gov/unemploy/pdf/UCFE.pdf
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(2) Secretary’s Interpretations: Federal Service/ Federal Wages. The Secretary of Labor has
determined the following types of employment to constitute “Federal service” (civilian) and
“Federal wages” (civilian) within the meaning of the Federal UCFE law.

* * *

(b) Department of Commerce.

(1) Census- Census enumerators.

* * %

* * *

Claimant’s W-2 form for 2021 and testimony established that he likely earned at least $11,701.31 that
year working for the Census Bureau. In late 2021, after claimant filed the initial claim for benefits at
issue, the Department sent ES-931 and ES-934 requests for wage verification and separation information
to the Department of Commerce using code 450. The Department asserted that the responses stated
claimant had worked for the Census Bureau on a “casual” or intermittent basis during the year, and that
any wages earned therefore were not subject to unemployment insurance coverage. Transcript at 5. The
Department excluded the wages from claimant’s WPBR on that basis, rendering his claim monetarily
non-valid. Another ES-931 request sent using code 914 in September 2025 yielded a response that there
was no record of claimant’s employment under that code.

The Department did not dispute claimant’s evidence regarding the amount of his earnings in 2021. The
issue on which the parties disagree is whether the wages were earned in subject employment. The
Department’s assertion that the wages were not earned in subject employment appears to be based
entirely on the responses it received in 2021 from the Department of Commerce, using code 450, that
the wages were earned through “casual” employment. See, e.g., Transcript at 5. However, the ES-931
response specifically indicated that claimant’s work was in “Federal service,” and it is unclear from the
record and relevant legal authority why the Department would conclude otherwise based merely on his
having been a “casual” employee. EAB Exhibit 2 at 1-2.

5 U.S.C. 88501(1) provides that “service performed after 1952 in the employ of the United States” is
“Federal service” which qualifies as subject employment under state unemployment insurance laws, and
working on a “casual” or intermittent basis is not one of the listed exceptions to that provision. See 5
U.S.C. 88501(1)(A)-(L). Federal law also provides that the U. S. Secretary of Labor has the sole
authority to interpret what constitutes “Federal service and wages” for purposes of unemployment
insurance coverage. UFCE Instructions for Federal Agencies (1)(3)(a). Moreover, federal guidance
shows that the Secretary of Labor has expressly determined that “census enumerators” working for the
Department of Commerce are, without exception, performing “Federal service” and earning “Federal
wages” for purposes of unemployment insurance coverage. UFCE Instructions for Federal Agencies

4 All citations to the transcript refer to the September 11, 2025 hearing.
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(IN(2)(b)(1). The Department has not cited any specific legal authority which would cast doubt on the
applicability of these authorities, or the accuracy of the ES-931 response indicating that the federal
government deemed claimant’s work to be “Federal service,” and therefore was subject employment.
Additionally, the record shows that claimant worked for the Census Bureau on a similar “casual” basis
in 2019, and that the Department used wages from that employment in an earlier claim. The
Department’s assertion that “casual” federal employment cannot be subject employment with regard to
the 2021 wages is even more perplexing in light of this evidence.

For these reasons, claimant’s 2021 Census Bureau wages were earned in subject employment, and his
claim must be redetermined to include the portion of the wages paid during the calendar quarters of
claimant’s base year. See OAR 471-030-0010 (January 11, 2018). The ES-934 request using code 450,
sent in November or December 2021, failed to address the proper subject of claimant’s request for
WPBR reconsideration—what his quarterly earnings were during the base year—and instead focused
only on the irrelevant issue of whether claimant’s employment could be characterized as “casual.” It
may therefore benefit the parties for the Department to send another ES-934 request using code 450,
citing the W-2 form and specifically asking for the correct quarterly wage amounts for the base year and
alternate base year. Claimant may also provide additional information to the Department to help it
determine what portion of his 2021 wages were paid to him in each calendar quarter, such as his
paystubs issued at or around the end of each quarter that are part of the standard or alternate base year
(March 31, 2021, June 30, 2021, and September 30, 2021). If the Department cannot obtain sufficient
information to determine the amount of wages paid in each quarter, the annual wages listed on the W-2
form must be allocated in accordance with applicable law. See ORS 657.150(3).

DECISION: Order No. 25-UI-304557 is affirmed.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: November 7, 2025

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service stated above. See ORS 657.282. For forms and
information, visit https://www.courts.oregon.gov/courts/appellate/forms/Pages/appeal.aspx and choose
the appropriate form under “File a Petition for Judicial Review.” You may also contact the Court of
Appeals by telephone at (503) 986-5555, by fax at (503) 986-5560, or by mail at 1163 State Street,
Salem, Oregon 97301.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. If
you are unable to complete the survey online and wish to have a paper copy of the survey, please contact
our office.

Page 8

Case # 2025-U1-30820

Level 3 - Restricted


https://www.courts.oregon.gov/courts/appellate/forms/Pages/appeal.aspx
https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey

EAB Decision 2025-EAB-0587

@plmt Understanding Your Employment
partment L
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for
Judicial Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AARSEIE NIRRT . MREAT AR R, FLARARPL BRI S, WREAF R
e, G DAL IR RS U, AR X L URTABE SR H RIVA R HE

Traditional Chinese

ER - ARG EEENRERE . WREATEARFR, AR RE LFERE. WREAFRELH
TRy G DAL IEZ RS RITR IR, [ M _E BRI BB Y R AR A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chl y - Quyét dinh nay anh hudng dén tre cap that nghiép ctia quy vi. Néu quy vi khong hiéu quyét dinh nay,
hay lién lac v&i Ban Khang Cao Viéc Lam ngay lap tuc. Néu quy vi khéng ddng y v&i quyét dinh nay, quy Vi co
thé nép Don Xin Tai Xét Tw Phap vdi Toa Khang Céo Oregon theo cac hwéng dan dwoc viét ra & cudi quyét
dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revisién Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnoOHATHO —
HemeaneHHo obpaTtuTech B AnennsaunoHHbin KomuteT no TpyaoyctponcTsy. Ecnv Bbl He cornmacHbl C NPUHATBLIM
pelleHnem, Bbl MoxeTe nogatb XopaTtancteso o lNMepecmotpe CynebHoro Pewenua B AnennsuuoHHbin Cyg
wraTta OperoH, cneaysa MHCTPYKUMAM, ONUCaHHBIM B KOHLIE peLLeHus.

Oregon Employment Department « www.Employment.Oregon.gov « FORM 200 (1124) « Page 1 of 2
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Khmer

BANGEIS — EIGHUHGIS S SHIUUMIUE HADIINE SHSMBNIFIUANANAEA [TSIDINALEASS
WIUATTUGRAEGIS: AYBHRGHELN:RYMIGGINNMANIMYI I U SITINAHABS WL UGIMSIGH
FUIHGIS IS INNAERMGIAMRTR G SMIN Sl figiHimmywHnNiZgianit Oregon ENWHSIHMY
ieusAinN SR UannSINGUUMBISIUGR Y EIS:

Laotian

(B1R — fnFuilBunzfivafivgugoudienunoiguesiniu. frnwdElantiodul, nequitindmazuzniueny
sneuNIUAPUIUALE. Hrunddiudinafindul, muswindunisignutivnovainduiigiusneudn Oregon O
logdefinmuauzindiventdynsuinugsinafindul.

Arabic

gy iy 1l 13 e 315 Y 1) g el el e e ang o) )1 130 g o113 s Talal) Al i e 5 381l 1
/]1)3:.‘[1 L:lé.\.ﬂ:'.;'.J_‘m.‘ll _11;Lﬁ)3'1&@an;3d}:_“:)3k_\_‘nl_:m‘_:’13\.¢5:.q3\_uyléll :LRA‘).AH‘_',‘}S.\:.

Farsi

Sl R a8 Gl ahadtind Ll ala 3 il U alaliBl cafing (88 s apenad ol b R0 0K 0SB0 LS o 80 gl e i aSa il -4 s
S IR st sl & 50 & ) I8 s ool 1l Gl 50 3 sm se Jeadl g 3l ealiiud L gl 55 e ol Sl a8

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
Email: appealsboard@employ.oregon.gov

Website: www.Oregon.gov/employ/pages/employment-appeals-board.aspx

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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