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Affirmed
No Disqualification

PROCEDURAL HISTORY: On June 16, 2025, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant was discharged by the
employer, but not for misconduct, and was not disqualified from receiving benefits based on the
discharge (decision # LO011186931). The employer filed a timely request for hearing. On August 29,
2025, ALJ Parnell conducted a hearing, and on September 5, 2025 issued Order No. 25-UI-302555,
affirming decision # L0O011186931. On September 25, 2025, the employer filed an application for
review with the Employment Appeals Board (EAB).

WRITTEN ARGUMENT: EAB considered the employer’s written argument when reaching this
decision.

FINDINGS OF FACT: (1) Jacksons Food Stores employed claimant as an assistant manager at one of
their convenience stores from September 16, 2020 through April 17, 2025.

(2) For locations that included a public restroom, the employer generally expected their employees to
keep the restroom open for customer use whenever possible. Claimant’s store included a public
restroom.

(3) On the morning of April 12, 2025, an individual used the restroom at claimant’s store while claimant
was working alone. After the individual left, claimant discovered that they had used drugs in the
restroom. Based on the lingering vapors and their odor, which made claimant dizzy, he believed that the
individual had used fentanyl. As a result of this, and because he did not have time to remedy the
situation in the restroom at the time, claimant closed the restroom to the public for the day. Claimant had
witnessed his supervisor do the same on multiple prior occasions.

(4) Claimant kept the restroom locked and closed to the public for the remainder of his shift. Despite
this, claimant used the restroom himself several times, as did other employees. Additionally, claimant let
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some customers use the restroom. For instance, at approximately 7:33 a.m., a man entered the store and
asked claimant if his young child could use the restroom. Claimant initially told the man that the
restroom was closed, but quickly relented and allowed them to use the restroom.

(5) At approximately 1:05 p.m., another customer, a person of color, entered the store and requested to
use the restroom. Claimant told him that the restroom was closed. After a brief exchange, the customer
asked for claimant’s name. Claimant refused to provide his name, and the customer then left. Claimant
had been reticent to engage with the customer because of a previous interaction with him in which the
customer had become upset after claimant required him to show identification when attempting to
purchase alcohol, and, afterwards, “started recording [claimant] and accusing [claimant] of racism[.]”
Transcript at 28.

(6) After leaving the store, the customer sent an email to the corporate office of the employer’s affiliate,
complaining of claimant’s conduct and suggesting that claimant had discriminated against him on the
basis of race or skin color. The corporate office forwarded the complaint to the employer.

(7) On April 15, 2025, claimant worked his final shift for the employer. The employer then suspended
claimant, pending an investigation into the April 12, 2025 incident.

(8) On April 17, 2025, the employer discharged claimant due to his conduct on April 12, 2025. Prior to
that day, the employer had never disciplined claimant for any reason.

CONCLUSIONS AND REASONS: Claimant was discharged, but not for misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a) (September 22, 2020).
“‘[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to act is conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c). In a discharge case, the employer has the burden to establish misconduct by a
preponderance of evidence. Babcock v. Employment Division, 25 Or App 661, 550 P2d 1233 (1976).

Isolated instances of poor judgment are not misconduct. OAR 471-030-0038(3)(b). To be isolated, an
instance of poor judgment must be a single or infrequent occurrence rather than a repeated act or pattern
of other willful or wantonly negligent behavior. OAR 471-030-0038(1)(d)(A). However, acts that
violate the law, that are tantamount to unlawful conduct, or that create irreparable breaches of trust in
the employment relationship or otherwise make a continued employment relationship impossible exceed
mere poor judgment and do not fall within the exculpatory provisions of OAR 471-030-0038(3). OAR
471-030-0038(1)(d)(D).

The employer discharged claimant due to his conduct on April 12, 2025. At hearing, one of the
employer’s witnesses, a human resources representative, suggested that claimant had either allowed or
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denied access to the restroom that day on the basis of race or skin color. Transcript at 5. This allegation
aligns with the April 12, 2025 customer complaint which led to the investigation that ultimately resulted
in claimant’s discharge. It is not clear from the record that claimant had been discriminating against
customers on the basis of race or skin color. However, the employer’s documentary evidence included
an April 17, 2025 email from the district manager who oversaw claimant’s store which states, in relevant
part:

[Claimant] termination due to an alleged discrimination complaint. In reality, the employee was
terminated due to violations of customer service standards policies from closing the restrooms
for 9 hours, as seen in the video, and poor customer service.

Exhibit 1 at 6. As this email was drafted on the same day as claimant’s discharge, it more likely reflects
the actual reason that claimant was discharged. Thus, claimant’s decision to keep the restroom closed
was the proximate cause of his discharge, and is the proper focus of the misconduct analysis.

Claimant’s decision to keep the restroom locked for the duration of his shift on April 12, 2025 was a
willful or wantonly negligent violation of the employer’s standards of behavior. The employer included
with their documentary evidence a two-page document with 26 enumerated employee policies. See
Exhibit 1 at 10-11. None of these policies included any mention of requirements regarding public
restrooms in the employer’s stores. Nevertheless, the record shows that the employer generally expected
employees to keep the restrooms open for customer use whenever possible. Furthermore, claimant had
reason to know that the employer so expected.

As a general matter, because the employer maintained a restroom in their store that was open to the
public, it is reasonable to infer that claimant knew that the restroom should, for the most part, remain
open to the public. At hearing, claimant testified that he had previously witnessed his supervisor close
the restroom “for the day” on multiple occasions, apparently due to similar instances of drug use. See
Transcript at 35. However, claimant did not indicate that his supervisor had closed the restroom for the
day on multiple occasions while still allowing employees and some customers into the restroom, as
claimant did on April 12, 2025. Thus, even if claimant’s supervisor permitted full-day closures of the
restrooms under some circumstances, the record does not show that claimant had reason to believe that
the employer condoned him keeping the restroom closed on that particular day, when it was apparently
safe enough to use that claimant, other employees, and some customers were able to use it. As such,
because claimant knew or had reason to know that the employer expected him not to close the restroom
for the day, but did so anyway, he violated the employer’s expectations with at least wanton negligence.

However, claimant’s conduct was an isolated instance of poor judgment. The record shows that claimant
had never previously been disciplined by the employer, and does not show that he otherwise violated the
employer’s expectations willfully or with wanton negligence on any other occasions. Thus, claimant’s
conduct was isolated. Further, claimant’s conduct on April 12, 2025 did not exceed mere poor judgment.
The conduct did not violate the law, nor was it tantamount to unlawful conduct. Claimant’s conduct did
not create an irreparable breach of trust in the employment relationship, as it did not involve, for
example, dishonesty, cheating, theft, self-dealing, or abuse of official position. Nor did claimant’s
conduct otherwise make a continued employment relationship impossible, as it was not likely to reoccur,
did not impede any essential aspect of the relationship, threaten its continued existence, or expose the
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employer to risk of on-going legal jeopardy or non-compliance with a regulatory duty. Therefore,
claimant’s conduct on April 12, 2025 was an isolated instance of poor judgment, and not misconduct.

For the above reasons, claimant was discharged, but not for misconduct, and is not disqualified from
receiving benefits based on the discharge.

DECISION: Order No. 25-UI-302555 is affirmed.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: October 24, 2025

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service stated above. See ORS 657.282. For forms and
information, visit https://www.courts.oregon.gov/courts/appellate/forms/Pages/appeal.aspx and choose
the appropriate form under “File a Petition for Judicial Review.” You may also contact the Court of
Appeals by telephone at (503) 986-5555, by fax at (503) 986-5560, or by mail at 1163 State Street,
Salem, Oregon 97301.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. If
you are unable to complete the survey online and wish to have a paper copy of the survey, please contact
our office.

Page 4
Case # 2025-UI-39083


https://www.courts.oregon.gov/courts/appellate/forms/Pages/appeal.aspx
https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey

EAB Decision 2025-EAB-0575

( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VoI quyet dinh nay, quy vi ¢ thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHNS.
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Khmer

GANGEIRS — EUGA PGS TS E U MU B HAUINE SMSMINIHIUAINAEAY [DOSIDINAEASS
WHIUGH HGIS: AUNASHANN:ATMIZGINNMENIME I [URSIINNAEABSWRIUGIM:GH
FUIEGIS IS INNARMGIAMN TGS Ml Sanu AgimmywHnniggIaniz Oregon ENWHSIHMY
s HinNSi eSO GHUBISIUGHR AUHTIS:

Laotian

(BN - 2']’1L"IﬂﬂJJ'LI.LJEJlJﬂ”EﬂUL’]ﬂU&jD%D&JHﬂBﬂ“ﬂJU’ID“]jj“ll]"”%jlﬂ“ll] T]“IUW“IUJUE"’“]T'@E]“]C’]D@UU Nne auﬂmmmmﬂavw“mwmw
emeumumjmﬂwmwm mmﬂwunmwmmmmmuu tnmmumuwmoejomtumumaummmﬁumm‘uamamm Oregon |G
TOUUUUUOUW.UE]“]EE‘,LIvDﬂEﬂUSN\f@E‘,JL"IEUm"]UQBjﬂWmDﬁ3.]‘1.1.

Arabic

@)assqs)n)anmu_h@,.m;gsu}Nﬂshmmujm_ph@ns)l)anm‘@gnn@a_m\_-m:umu@ fo 58 i
jsllds..d-‘._\J_..o]ln_ﬂ_Li)leb.an_u_edﬁﬁ_l)eLn_im\\?‘A_AS;uu}JlﬁI‘m‘)&ﬁaJ 4

Farsi

S R a8l aladtin) el gd ala b e L alalidl et (330 se aneat pl L 81 3 IR o BB Ld o S gl e paSa il oda s
ASS IR daat Gl i 50 98l Sl anad ool 3 Gl 50 2 ge Jeall ) sied 3l ealiasl L 2l g5 e ol Cylia ) oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
Email: appealsboard@employ.oregon.gov

Website: www. Oregon.gov/employ/pages/employment-appeals-board.aspx

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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