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EMPLOYMENT APPEALS BOARD DECISION
2025-EAB-0455

Reversed
No Disqualification

PROCEDURAL HISTORY: On September 16, 2024, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant was discharged by the
employer for misconduct and disqualified from receiving benefits effective August 11, 2024 (decision #
L0006148754).1 On October 1, 2024, claimant filed a timely request for hearing that the Department
failed to recognize as a hearing request. On October 7, 2024, decision # L0006148754 became final
without claimant having filed a recognized hearing request. On October 27, 2024, claimant filed a late
request for hearing. On December 30, 2024, ALJ Christon conducted a hearing, and on January 6, 2025
issued Order No. 25-Ul-278788, dismissing claimant’s October 27, 2024 request for hearing as late
without good cause and leaving decision # L0006148754 undisturbed.

On January 11, 2025, claimant filed an application for review of Order No. 25-U1-278788 with the
Employment Appeals Board (EAB). On February 12, 2025, EAB issued EAB Decision 2025-EAB-
0032, reversing Order No. 25-Ul-278788 by allowing claimant’s request for hearing as timely, and
remanding the matter for a hearing on the merits of decision # L0006148754. On June 30, 2025, ALJ
Christon conducted a hearing, and on July 7, 2025 issued Order No. 25-U1-296794, affirming decision #
L0006148754. On July 27, 2025, claimant filed an application for review of Order No. 25-U1-296794
with EAB.

FINDINGS OF FACT: (1) Sleep Dentistry of Portland, LLC employed claimant as an office manager
at one of their clinics from April 28, 2023 to August 13, 2024.

! Decision # L0006148754 stated that claimant was denied benefits from August 25, 2024 to August 23, 2025. However,
because decision # L0006148754 concluded that claimant was discharged on August 13, 2024, it should have stated that
claimant was disqualified from receiving benefits beginning Sunday, August 11, 2024 and until she earned four times her
weekly benefit amount. See ORS 657.176.
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(2) The employer expected that employees who were not dentists would not engage in the practice of
dentistry, including ordering radiographic imaging for patients. Claimant understood this expectation.
The employer also expected that if a patient disagreed with a proposed course of treatment and sought a
second opinion from another of the employer’s dentists, the office staff would consult with the first
treating dentist before scheduling an appointment with a different dentist.? Claimant generally
understood this expectation but believed that if the first treating dentist was unavailable at the time the
patient made the request for a second opinion, the situation could be explained to the second dentist,
who could authorize scheduling an appointment with that patient.

(3) On August 2, 2024, the clinic’s director, Dr. S, examined a patient with tooth pain and referred the
patient to a specialist outside the clinic to potentially perform a root canal that Dr. S believed, if needed,
would be too complex to be performed by the clinic. The patient contacted the specialist’s office and
determined that they could not afford to be seen by the specialist. The patient thereafter contacted the
employer’s clinic repeatedly and requested that the clinic treat their condition. Dr. S reiterated that the
patient needed to be examined by the specialist, and that Dr. S would not provide further treatment for
the patient’s condition.

(4) At some point between August 2 and August 5, 2024, claimant assumed responsibility for
communicating with the patient, who continued to seek treatment at the clinic. On that day, Dr. S was
absent from work. A newly hired dentist, Dr. C, had availability to see patients at the clinic in the
coming days. Claimant knew Dr. C from previous work experience and believed that she “really
enjoyed” doing root canals. Transcript at 30. Claimant therefore explained the patient’s treatment history
to Dr. C, who agreed to examine the patient and provide a second opinion. Dr. C told claimant to
schedule an appointment for the patient and said, “[I]f you can take [a] CBCT? scan, then | can look at it
when | get back into the office.” Transcript at 37.* At claimant’s direction, an employee scheduled the
patient for the CBCT scan and appointment with Dr. C for August 6, 2025. Claimant believed that
consulting Dr. S was unnecessary in this instance because Dr. S made clear to claimant she would not
treat the patient further for the present condition, and because Dr. S was absent the day claimant realized
Dr. C could potentially resolve the issue.

(5) On August 6, 2024, the patient underwent the CBCT scan. Dr. S learned of this and believed that the
scan “was ordered and completed at the direction of [claimant] and not by a clinician,” and that claimant
“went against [Dr. S’s] clinical decision and. . . made decisions pertaining to a patient’s care.” Exhibit 2
at 8. From approximately August 6 through 12, 2024, claimant was on leave, which was unrelated to
these events.

(6) On August 13, 2024, claimant returned from leave. The employer immediately discharged claimant
based on their belief that claimant’s actions had violated their expectations regarding the unlicensed
practice of dentistry and consulting the initial treating dentist when a patient requests a second opinion.
The employer had not previously disciplined claimant or suspected her of any policy violation.

2 The record suggests that the approval of either the first treating dentist or the clinic director was needed. Regarding the
events at issue, the first treating dentist also served as clinic director, as discussed below.

3 A CBCT scan provides a three-dimensional radiographic image.

4 All citations to the transcript refer to the June 30, 2025 hearing.
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CONCLUSIONS AND REASONS: Claimant was discharged, but not for misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a) (September 22, 2020).
“‘[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to act is conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c). In a discharge case, the employer has the burden to establish misconduct by a
preponderance of evidence. Babcock v. Employment Division, 25 Or App 661, 550 P2d 1233 (1976).

Isolated instances of poor judgment are not misconduct. OAR 471-030-0038(3)(b). The following
standards apply to determine whether an “isolated instance of poor judgment” occurred:

(A) The act must be isolated. The exercise of poor judgment must be a single or
infrequent occurrence rather than a repeated act or pattern of other willful or wantonly
negligent behavior.

(B) The act must involve judgment. A judgment is an evaluation resulting from
discernment and comparison. Every conscious decision to take an action (to act or not to
act) in the context of an employment relationship is a judgment for purposes of OAR
471-030-0038(3).

(C) The act must involve poor judgment. A decision to willfully violate an employer’s
reasonable standard of behavior is poor judgment. A conscious decision to take action
that results in a wantonly negligent violation of an employer’s reasonable standard of
behavior is poor judgment. A conscious decision not to comply with an unreasonable
employer policy is not misconduct.

(D) Acts that violate the law, acts that are tantamount to unlawful conduct, acts that
create irreparable breaches of trust in the employment relationship or otherwise make a
continued employment relationship impossible exceed mere poor judgment and do not
fall within the exculpatory provisions of OAR 471-030-0038(3).

OAR 471-030-0038(1)(d).

The employer discharged claimant because she caused a CBCT scan and examination appointment with
Dr. C to be scheduled for a patient that had been treated by Dr. S, contrary to Dr. S’s treatment plan of
the patient being treated by an outside specialist. The employer reasonably expected that their non-
dentist employees would not engage in the practice of dentistry, such as by deciding on their own to
order a radiograph for a patient. Claimant understood this expectation. The employer also reasonably
expected that when a patient sought a second opinion from a clinic dentist, the first treating dentist
would be consulted before any scheduling. Claimant understood this expectation generally, but did not
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understand it to apply when the first treating dentist was not at work and the second dentist agreed to see
the patient after being informed that the first dentist had not been notified of the request to see the
second dentist. The order under review concluded that claimant violated these expectations with wanton
negligence by “disregarding [Dr. S’s] treatment plan and scheduling a diagnostic test without approval
or direction from a licensed dentist.” Order No. 25-UI-296794 at 5. The record does not support this
conclusion.

As to the expectation that claimant not schedule radiographs except pursuant to a dentist’s directive, the
parties offered conflicting evidence regarding whether claimant violated the expectation. Claimant
testified that Dr. C, after having been fully apprised of the patient’s treatment history, including Dr. S’s
treatment plan, agreed to examine the patient and provide a second opinion, and told claimant, “[I]f you
can take [a] CBCT scan, then I can look at it when I get back into the office.” Transcript at 37-39.
Claimant was asked, “[D]id [Dr. C] direct you to order that test?”” and claimant replied, in relevant part,
“I don’t believe she directly ordered me to, but she told me that, you know, you know what | do
essentially.” Transcript at 38. To clarify this point, claimant was asked, “[W]hat did [Dr. C] say about
the CBCT [scan] that made you understand you could order it?”” and claimant replied, “Because she told
me that she would need that in order to make her diagnosis and also to ensure whether or not she felt
comfortable attacking a treatment that was so complex.” Transcript at 38-39.

In contrast, Dr. S provided a written statement asserting that the scan “was ordered and completed at the
direction of [claimant] and not by a clinician.” Exhibit 2 at 8. However, the statement did not assert that
Dr. S discussed with Dr. C whether Dr. C had directed claimant to order the scan, and did not explain
why Dr. S implicitly concluded that Dr. C had not ordered the scan. See Exhibit 2 at 8. Similarly, the
employer’s two witnesses at hearing, both employed by the employer in administrative roles, asserted
that claimant ordered the scan on her own and not at the direction of a clinician. Transcript at 5, 17.
However, the first of these witnesses was asked if she knew whether claimant consulted “anyone” before
scheduling the scan, and she replied that she “didn’t know that.” Transcript at 13. This witness was also
asked, “Did either of you [employer witnesses] have a conversation with [Dr. C] about the issue” of
whether Dr. C directed claimant to order the scan, and she replied, “No, it didn’t need to happen because
[Dr. S] is the clinical director and that patient was her patient.” Transcript at 43. The second witness was
asked if she knew whether claimant had asked either Dr. S or Dr. C “about the need for the CBCT,” and
the witness replied that Dr. S “said that she did not,” but did not answer regarding Dr. C. Transcript at
17.

In weighing this evidence, claimant’s first-hand testimony that Dr. C told claimant that she needed the
scan to be done in order to diagnose the patient is entitled to greater weight than the hearsay statement of
Dr. S that claimant did not order the scan at the direction of a clinician. Moreover, the assertions of the
employer’s witnesses and Dr. S appear to be based only on speculation, as none of them asked Dr. C
whether she directed claimant to schedule the scan. Therefore, the employer has not shown by a
preponderance of the evidence that claimant ordered the CBCT scan on her own, rather than pursuant to
Dr. C’s directive. Accordingly, the employer has not shown that claimant violated their expectation that
she not engage in the practice of dentistry.

As for the expectation that employees consult the first treating dentist before scheduling an appointment
for a second opinion with another dentist, the record shows that claimant generally understood this
expectation, but did not understand it to apply when the first dentist was absent and the second dentist
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consented to giving the second opinion, knowing the first dentist had not been consulted. The employer
disputed both that this exception to the expectation existed, and that Dr. S was absent and could not be
consulted before claimant spoke with Dr. C about giving the second opinion.

The record contains conflicting information regarding the precise timeline of events. Dr. S wrote in her
statement that on August 2, 2024, she spoke with claimant about the patient repeatedly contacting
claimant to complain about the specialist referral and requesting further treatment at the clinic, and that
on August 6, 2024, claimant scheduled the patient for a same-day scan and appointment with Dr. C
without having notified Dr. S. Exhibit 2 at 8. The employee whom claimant directed to schedule the
scan and appointment wrote in a statement that claimant began communicating with the patient about
refusing the referral and wanting further treatment on August 2, 2024, and “[a]fter speaking with the
patient, [claimant] instructed me to schedule a CBCT scan and appointment [with Dr. C].” Exhibit 4 at
2. However, that employee also wrote, “On August 5, 2024, after scheduling the appointment for the
same day,” the employer’s regional manager raised questions about the appointment, and the employee
therefore “scheduled for the next day, August 6, 2024, when [claimant] would be present to address the
situation directly.” Exhibit 4 at 2-3. An administrative employee of the employer testified that records
showed Dr. S worked in the office on August 5 and 6, 2024, and did not work from August 7-11, 2024.
Transcript at 41. The employer’s witnesses at hearing provided no other details regarding the timeline of
events.

Claimant testified that Dr. S last examined the patient on “maybe August 4™, and claimant spoke with
the patient about wanting to return to the clinic for treatment “probably the day after, so maybe August
5.” Transcript at 29-30. Claimant further testified that she consulted Dr. C about potentially providing a
second opinion “the same day that the patient had called. . . which would’ve been approximately August
4" or 51 > Transcript at 33. Claimant maintained that the reason she did not consult Dr. S before asking
Dr. C if Dr. C would provide a second opinion was that Dr. S “was on vacation.” Transcript at 34.
Claimant stated that her last day in the office before taking a period of leave was August 6, 2024.

In considering this evidence, claimant’s account, though based on first-hand observations, was tempered
with admitted uncertainty as to the preciseness of the dates. However, in weighing it against the
employer’s hearsay accounts regarding the timeline of events, the employer failed to rebut, by a
preponderance of the evidence, claimant’s assertions that she spoke with the patient and consulted Dr. C
on the same day, which occurred at some point between August 2 and 5, 2024, and that Dr. S was absent
from work that day. The facts have been found accordingly.

Claimant believed that, given Dr. S’s absence from work on the day the key events took place, the
employer did not expect her to consult Dr. S before speaking to Dr. C about the patient. Claimant
explained that for matters requiring Dr. S’s approval when Dr. S was absent, she would generally wait
for Dr. S to return or contact the director of another of the employer’s clinics. Transcript at 34. Claimant
did not pursue either course of action here because she believed that the matter was “pretty routine” and
she did not “think that would be necessary.” Transcript at 35. The employer’s regional director testified
that claimant was expected to obtain Dr. S’s approval in this situation “whether [Dr. S was] in or out of
the office.” Transcript at 42. The regional director explained that while Dr. S was occasionally contacted
by the clinic while out of the office, this only occurred in emergency situations. Transcript at 42.
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The record suggests that there was no written policy regarding the procedure for when a patient rejects a
referral to an outside specialist and instead requests a second opinion from a clinic dentist, though this
situation occurred occasionally. More likely than not, claimant generally understood through experience
how the employer expected her to handle the situation, including consulting with the first treating
dentist. However, the record does not show that claimant was told, or learned through experience, what
to do if the first treating dentist was also the clinic director, and was not immediately available to
consult. The situation did not objectively appear to be an emergency that would warrant contacting Dr. S
while was out of the office, and claimant did not violate policy by failing to call her while out of the
office. Claimant assumed that waiting for Dr. S to return to handle such a “routine” matter was not
expected. While claimant was incorrect in this assumption, the weight of the evidence fails to show that
claimant should have known that her course of action in response to Dr. S being absent would probably
result in a violation of the employer’s expectations. Accordingly, the employer has not shown by a
preponderance of the evidence that claimant willfully or with wanton negligence violated the employer’s
expectation regarding seeking approval for second opinions.

Furthermore, even if claimant had acted with wanton negligence in failing to obtain Dr. S’s approval
before involving Dr. C in the patient’s care, her actions would have constituted an isolated instance of
poor judgment, which is not misconduct. Claimant had no prior disciplinary history, and the incident
was therefore isolated. If claimant acted with wanton negligence in failing to consult Dr. S, her actions
would have involved poor judgment. The analysis would therefore turn on whether claimant’s actions
exceeded mere poor judgment. The order under review concluded that claimant’s conduct exceeded
mere poor judgment because it was “tantamount to unlawful conduct under ORS 679.025 and 679.140.”
Order No. 25-UI-296794 at 5. The record does not support this conclusion.

ORS 679.025 prohibits the practice of dentistry without a valid license, and ORS 679.140 lists causes
for which a licensee may be disciplined by the Oregon Board of Dentistry. See ORS 679.025(1); ORS
679.140(1). As discussed previously, the employer failed to rebut by a preponderance of the evidence
claimant’s testimony that Dr. C told claimant that the CBCT scan was needed and authorized claimant to
schedule the scan and an appointment for Dr. C to examine the patient. Moreover, an office manager
asking a dentist whether they are willing to provide a second opinion for a patient, without consulting
the dentist providing the first opinion, does not appear to violate ORS 679.025, 679.140, or any other
statute. Claimant’s actions were therefore not illegal or tantamount to illegal. While the actions may
have violated the employer’s expectations, such a violation would not create an irreparable breach of
trust or make a continuing employment relationship impossible, such as through theft or dishonesty.
Accordingly, even if claimant had, with wanton negligence, violated the employer’s expectation
regarding consulting the first treating dentist when a patient seeks a second opinion, it would have
constituted an isolated instance of poor judgment, and not misconduct.

For these reasons, claimant was discharged, but not for misconduct, and is not disqualified from
receiving unemployment insurance benefits based on the discharge.

DECISION: Order No. 25-U1-296794 is set aside, as outlined above.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.
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DATE of Service: September 5, 2025

NOTE: This decision reverses the ALJ’s order denying claimant benefits. Please note that in most
cases, payment of benefits owed will take about a week for the Department to complete.

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service stated above. See ORS 657.282. For forms and
information, visit https://www.courts.oregon.gov/courts/appellate/forms/Pages/appeal.aspx and choose
the appropriate form under “File a Petition for Judicial Review.” You may also contact the Court of
Appeals by telephone at (503) 986-5555, by fax at (503) 986-5560, or by mail at 1163 State Street,
Salem, Oregon 97301.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. If
you are unable to complete the survey online and wish to have a paper copy of the survey, please contact
our office.
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@plmt Understanding Your Employment
partment L
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for
Judicial Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AARSEIE NIRRT . MREAT AR R, FLARARPL BRI S, WREAF R
e, G DAL IR RS U, AR X L URTABE SR H RIVA R HE

Traditional Chinese

ER - ARG EEENRERE . WREATEARFR, AR RE LFERE. WREAFRELH
TRy G DAL IEZ RS RITR IR, [ M _E BRI BB Y R AR A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chl y - Quyét dinh nay anh hudng dén tre cap that nghiép clia quy vi. Néu quy vi khong hiéu quyét dinh nay,
hay lién lac v&i Ban Khang Cao Viéc Lam ngay lap tic. Néu quy vi khéng ddng y véi quyét dinh nay, quy Vi co
thé nép Don Xin Tai Xét Tw Phap vdi Toa Khang Céo Oregon theo cac hwdng dan dwoc viét ra & cudi quyét
dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revisién Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnoOHATHO —
HemeaneHHo obpaTtuTech B AnennsaunoHHbin KomuteT no TpyaoyctponcTsy. Ecnv Bbl He cornmacHbl C NPUHATBLIM
pelleHnem, Bbl MoxeTe nogatb XopaTtancteso o lNMepecmotpe CynebHoro Pewenua B AnennsuuoHHbin Cyg
wraTta OperoH, cneaysa MHCTPYKLUMAM, ONMCaHHBIM B KOHLIE peLLeHus.
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Khmer

BANGEIS — EIGHUHGIS S SHIUUMIUE HADIINE SHSMBNIFIUANANAEA [TSIDINALEASS
WIUATTUGRAEGIS: AYBHRGHELN:RYMIGGINNMANIMYI I U SITINAHABS WL UGIMSIGH
FUIHGIS IS INNAERMGIAMRTR G SMIN Sl figiHimmywHnNiZgianit Oregon ENWHSIHMY
ieusAinN SR UannSINGUUMBISIUGR Y EIS:

Laotian

(B1R — fnFuilBunzfivafivgugoudienunoiguesiniu. frnwdElantiodul, nequitindmazuzniueny
sneuNIUAPUIUALE. Hrunddiudinafindul, muswindunisignutivnovainduiigiusneudn Oregon O
logdefinmuauzindiventdynsuinugsinafindul.

Arabic

gy iy 1l 13 e 315 Y 1) g el el e e ang o) )1 130 g o113 s Talal) Al i e 5 381l 1
/]1)3:.‘[1 L:lé.\.ﬂ:'.;'.J_‘m.‘ll _11;Lﬁ)3'1&@an;3d}:_“:)3k_\_‘nl_:m‘_:’13\.¢5:.q3\_uyléll :LRA‘).AH‘_',‘}S.\:.

Farsi

Sl R a8 Gl ahadtind Ll ala 3 il U alaliBl cafing (88 s apenad ol b R0 0K 0SB0 LS o 80 gl e i aSa il -4 s
S IR st sl & 50 & ) I8 s ool 1l Gl 50 3 sm se Jeadl g 3l ealiiud L gl 55 e ol Sl a8

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
Email: appealsboard@employ.oregon.gov

Website: www.Oregon.gov/employ/pages/employment-appeals-board.aspx

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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