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Affirmed
No Disqualification

PROCEDURAL HISTORY: On January 15, 2025, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant was discharged by the
employer for misconduct, disqualifying claimant from receiving benefits effective September 15, 2024
(decision # L0008745079).! Claimant filed a timely request for hearing. On February 21, 2025, ALJ
Hall conducted a hearing, and on February 27, 2025, issued Order No. 25-UI-284375, reversing decision
# 10008745079 by concluding that claimant’s discharge was not for misconduct and did not disqualify
claimant from receiving benefits. On March 19, 2025, the employer filed an application for review with
the Employment Appeals Board (EAB).

WRITTEN ARGUMENT: EAB considered the employer’s written argument when reaching this
decision.

FINDINGS OF FACT: (1) Grover Electric and Plumbing Supply Co. employed claimant as a
salesperson from March 28, 2023, to September 18, 2024.

(2) The employer maintained an attendance policy that required employees to notify the employer of
unplanned absences or tardies “before 8:00 a.m. on the day you expect to be absent or tardy.” Transcript
at 6. The policy also required that the employee speak directly to a manager, assistant manager, or
department head by phone to report the absence, rather than by any other means. This requirement was,
in part, because that the employee’s supervisor “must make a judgment about whether to call in a
replacement and determine if work schedules for other days will be affected. So they need to know
approximately how many days you will be absent.” Transcript at 6—7. At the time of hire, the employer
provided new employees with a handbook containing this policy and required them to read it. Claimant

! Decision # L0008745079 stated that claimant was denied benefits from September 22, 2024, to September 20, 2025.
However, as decision # L0008745079 found that claimant was discharged on September 18, 2024, it should have stated that
claimant was disqualified from receiving benefits beginning Sunday, September 15, 2024, and until he earned four times his
weekly benefit amount. See ORS 657.176.
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generally understood this policy. Despite the wording of the policy, the employer permitted employees
to have someone else call in on their behalf if they were incapacitated or otherwise unable to call.

(3) On April 30, 2024, the employer issued claimant a warning for having violated the attendance policy
by being late for work several times.

(4) On or around September 10, 2024, claimant became ill with a respiratory infection. On or around
September 11, 2024, claimant visited a doctor, who diagnosed him with COVID-19 and pneumonia.

(5) On September 13, 2024, claimant worked his final shift for the employer. On the same day, the
employer issued claimant a final written warning because claimant had been late or absent on a number
of occasions that month.

(6) On September 14, 2024, claimant was absent from work because he was ill. Claimant was scheduled
off of work on September 15 and 16, 2024.

(7) On September 17, 2024, claimant was absent from work due to his continued illness. At that time,
claimant’s symptoms were so severe that he had difficulty breathing, could not swallow solid foods,
could not get out of bed, and had lost his voice. As such, claimant’s mother called the employer on his
behalf that day and notified them that “it was going to be a couple days before [claimant] came back to
work.” Transcript at 24.

(8) On September 18, 2024, claimant was again absent from work, as he continued to suffer from the
same symptoms of his illness. Neither claimant nor his mother contacted the employer that day to notify
them of claimant’s absence, as claimant believed that his mother’s phone call the prior day was
sufficient to comply with the attendance policy. Nevertheless, the employer considered claimant’s
failure to contact them regarding his absence that day to be a violation of the attendance policy, and
discharged him that day.

CONCLUSIONS AND REASONS: Claimant was discharged, but not for misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a) (September 22, 2020).
“‘[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to act is conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c). In a discharge case, the employer has the burden to establish misconduct by a
preponderance of evidence. Babcock v. Employment Division, 25 Or App 661, 550 P2d 1233 (1976).

Absences due to illness or other physical or mental disabilities is not misconduct. OAR 471-030-
0038(3)(b).
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The employer discharged claimant because he was absent from work on September 18, 2024, and did
not call the employer to notify them of his absence that day, allegedly in violation of their attendance
policy. As a preliminary matter, the record shows that the employer had previously issued claimant
warnings for alleged violations of their attendance policy. However, September 18, 2024, was the last
date on which claimant allegedly violated that policy, and the record shows that the employer made the
decision to discharge claimant on the same day after he did not come to work. As such, the
circumstances surrounding claimant’s absence from work on September 18, 2024, are the proper focus
of the analysis as to whether claimant was discharged for misconduct. See e.g. Appeals Board Decision
12-AB-0434, March 16, 2012 (discharge analysis focuses on proximate cause of the discharge, which is
generally the last incident of misconduct before the discharge); Appeals Board Decision 09-AB-1767,
June 29, 2009 (discharge analysis focuses on proximate cause of discharge, which is the incident
without which the discharge would not have occurred when it did).

To the extent that the employer discharged claimant for the absence itself on September 18, 2024, the
absence was due to illness, and therefore was not misconduct under OAR 471-030-0038(3)(b). The
record suggests, however, that the employer’s greater concern was with claimant’s failure to notify them
on September 18, 2024, that he would be absent that day. To the extent the employer discharged
claimant for this reason, it also was not misconduct, as the employer did not show by a preponderance of
the evidence that claimant actually violated their attendance policy by failing to notify them on the same
day that he was going to be absent.

On September 17, 2024, claimant’s mother contacted the employer on his behalf to notify them that
claimant would be absent that day because he was ill. The parties offered conflicting accounts of what
claimant’s mother told the employer that day. The employer testified that claimant’s mother told the
employer only that claimant had “cough and congestion,” and did not tell them that he would be out for
more than a single day. Transcript at 33. By contrast, claimant testified that his mother told the employer
“[t]hat it was going to be a couple days before [claimant] came back to work.” Transcript at 24. The
employer’s account was hearsay, as it was offered based on notes from a manager who did not testify at
the hearing. Transcript at 33. It is unclear whether claimant was present for the phone call between his
mother and the employer. Assuming that both accounts were hearsay, the evidence on this point is still
no more than equally balanced. As the employer bears the burden of proof in a discharge case, the facts
on this point have been found in accordance with claimant’s account.

The record shows the employer’s attendance policy required employees to notify them of absences prior
to 8 a.m. on the date they would be absent. Based on the text of the policy, this requirement was
arguably fulfilled regarding claimant’s September 18, 2024, absence because claimant (via his mother)
notified the employer of the absence the day prior. Although the employer’s decision to discharge
claimant appears to be due to claimant’s failure to notify them of his absence on the day the absence
itself took place, the text of the policy is somewhat ambiguous, requiring only that employees notify the
employer “before 8:00 a.m. on the day [they] expect to be absent or tardy.” Further, the policy
specifically stated that advance notice of absences are necessary because the supervisor “must make a
judgment about whether to call in a replacement and determine if work schedules for other days will be
affected. So they need to know approximately how many days you will be absent.” Transcript at 6—7.
This shows that the employer’s policy was intended to permit employees to notify them of absences that
were to occur on a later date, as claimant did.
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Thus, because claimant gave the employer notice on September 17, 2024, of his absence for the
following day, claimant complied with the notice requirements in the attendance policy regarding his
absence on September 18, 2024, and was discharged for a reason that did not violate the employer’s
standards of behavior. Claimant therefore was discharged, but not for misconduct, and is not disqualified
from receiving unemployment insurance benefits based on the work separation.

DECISION: Order No. 25-UI-284375 is affirmed.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: April 22, 2025

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service stated above. See ORS 657.282. For forms and
information, visit https://www.courts.oregon.gov/courts/appellate/forms/Pages/appeal.aspx and choose
the appropriate form under “File a Petition for Judicial Review.” You may also contact the Court of
Appeals by telephone at (503) 986-5555, by fax at (503) 986-5560, or by mail at 1163 State Street,
Salem, Oregon 97301.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. If
you are unable to complete the survey online and wish to have a paper copy of the survey, please contact
our office.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VoI quyet dinh nay, quy vi cé thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

BANGAINS — IEIGHAHGS SR UL MUHUHRTING SMeMinifiuannnAga [pasilinnAgRss
WIUHIUGHEGIS: AJUSIAGHANN:AYMIZZINNMINIMY I W SIDIAEABS W IUGINNGA
FUIHBIS 58 INAERMBENAMMGRen smin S ufigiimmywanniggindig Oregon ENWHSIHMY
irusAinNNEUaIURSIUGHUMGISIUGAMIPTIS: 9

Laotian

(SN - ﬂﬂL"Iﬂﬁi1JTLI.LJEJUﬂ”iﬂUL”'IJ']UEj‘LI%DF;JEmBﬂﬂDmDﬂjjﬂU“ejZﬂﬂw ﬂ“’liﬂﬂUUWﬂ?ﬂ’mﬂﬁ‘UﬁJ ne aummmmmwwmwmw
smewmmﬂjjwciwmwm I“[’Wiﬂ"lbUEiJ’llJﬁU']ﬂ’lmﬁﬁllJl.l iﬂ"11]RJ"].LJ’]C]F.JIJ%']‘]-;B:’]@ﬂ’]‘.lJEﬂUiﬂEJUﬂ"]E’IO:]UlJ‘]ﬁ]’WUS?ﬂBlJQD Oregon 4y
TOUUUUUOCH.U&T"lEE‘l_IulJ“]EﬂUBﬂ\f@E_}mBU?_ﬂﬂUQBjﬂﬂmOﬁUU.

Arabic

g Sy ¢l A 38 e B35 Y S 130 ol 5 el e e el (ol )51 130 g 13) el Asll) ) B e i 51 A1 8
)1)511 dé...r.!zl:.)_‘udl -_Ill_‘.L:'._)\a'l:):L‘uL.IdL‘.}J}Q}judmkgﬁwhﬁmﬁ ;‘..’_"sll)..aﬁ‘_g}i:

Farsi

S R a8 el Attt e sa ala 8 e L alaliBl a3 se aneesd ol b S0 0 IR 0 A0 LS o S gl e S ul - da s
Al vaat Canl a5 O sl as 2t 600 1Ol Dl 3 3 sa se Jeal) g 3l ealiiad L gl 5 e oy )l Sl S

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
Email: appealsboard@employ.oregon.gov

Website: www. Oregon.gov/employ/pages/employment-appeals-board.aspx

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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