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EMPLOYMENT APPEALS BOARD DECISION
2025-EAB-0172-R

EAB Decision 2025-EAB-0172 Reversed on Reconsideration
Late Application for Review Allowed
Order No. 25-UI-280249 Affirmed
Disqualification

PROCEDURAL HISTORY: On November 4, 2024, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding claimant quit working for the
employer with good cause and was not disqualified from receiving benefits based on the work
separation (decision # L0007053908). The employer filed a timely request for hearing. On January 9,
2025, ALJ Enyinnaya conducted a hearing, and on January 17, 2025, issued Order No. 25-UI-280249,
reversing decision # L0007053908 by concluding claimant quit without good cause and was disqualified
from receiving benefits effective September 1, 2024. On February 6, 2025, Order No. 25-UI-280249
became final without claimant having filed an application for review with the Employment Appeals
Board (EAB). On March 18, 2025, claimant filed a late application for review of Order No. 25-UI-
280249 with EAB. On April 17, 2025, EAB issued EAB Decision 2025-EAB-0172, dismissing
claimant’s late application for review. On its own motion, EAB has reconsidered EAB Decision 2025-
EAB-0172. This decision is issued pursuant to EAB’s authority under ORS 657.290(3).

EVIDENTIARY MATTER: EAB has considered additional evidence when reaching this decision
under OAR 471-041-0090(1) (May 13, 2019). The additional evidence consists of claimant’s April 20,
2025, email to EAB, attachments to that email, and an excerpt from administrative decision #
L0008808519 which was issued on January 22, 2025. This evidence has been marked as EAB Exhibit 2,
and provided to the parties with this decision. Any party that objects to EAB taking notice of this
information must send their objection to EAB in writing, saying why they object, within ten days of
EAB mailing this decision. OAR 471-041-0090(2). Unless EAB receives and agrees with the objection,
the exhibit will remain in the record.

FINDINGS OF FACT: (1) Amphitheater Music Production, LLC employed claimant as a stagehand
from May 28, 2024 through September 4, 2024. Claimant’s work as a stagehand required significant
physical exertion.
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(2) The employer operated a concert venue and employed their event staff, including claimant, on a
seasonal basis for the summer months. For 2024, the season was scheduled to end on September 28,
2024. The employer allowed their seasonal staff to freely choose which available shifts to work.

(3) The employer had in place a policy which allowed employees who became pregnant to transfer, at
the same rate of pay, into positions which did not require physical exertion. This policy was
memorialized in the employer’s handbook.

(4) On September 4, 2024, claimant notified her manager that she was resigning with immediate effect
because she was pregnant and no longer wished to perform the physically demanding work required of a
stagehand. Prior to resigning, claimant did not request a transfer to a different position without physical
demands. Claimant did not do so because claimant was not aware that such an option existed, as
claimant never asked and her manager did not inform her of such an option, and because the season was
already drawing to a close.

(5) Had claimant not resigned on September 4, 2024, the employer would have permitted her to continue
working any available shifts she wished to work until the end of the season on September 28, 2024. Had
claimant requested to transfer to a position which did not require physical exertion, the employer would
have honored her request.

(6) Order No. 25-UI-280249, mailed to claimant on January 17, 2025, stated, “You may appeal this
decision by filing the attached form Application for Review with the Employment Appeals Board within
20 days of the date that this decision is mailed.” Order No. 25-UI-280249 at 3. Order No. 25-UI-280249
also stated on its Certificate of Mailing, “Any appeal from this Order must be filed on or before
February 6, 2025, to be timely.”

(7) On January 22, 2025, the Department issued decision # LO008808519, which amended decision #
L0007053908 by concluding that claimant had voluntarily quit work without good cause and was
disqualified from receiving benefits from September 22, 2024, through September 20, 2025. Exhibit 2 at
7. Decision # LO008808519 stated, in relevant part, “We made this decision on January 22, 2025, and it
becomes final unless we receive a request for a hearing by February 11, 2025.” EAB Exhibit 2 at 8.

(8) Also on January 22, 2025, claimant contacted the Department via Frances Online and, in relevant
part, expressed concerns about the outcome of decision # LO008808519. EAB Exhibit 2 at 5. On January
27,2025, a Department representative responded to claimant’s message and advised her of her appeal
rights for that decision and, in a later message that day, stated that they had emailed claimant an appeal
form to complete and submit. EAB Exhibit 2 at 4-5.

(9) On February 10, 2025, claimant responded to the Department’s previous message, stating, in relevant
part, “In case my email didn’t go through last week, I’'m sending my appeal here as well as it’s due
2/11/25.” EAB Exhibit 2 at 3. On February 11, 2025, a Department representative responded, stating, in
relevant part, that claimant’s appeal was “in progress.” EAB Exhibit 2 at 3.

(10) On April 17, 2025, EAB issued EAB Decision 2025-EAB-0172, dismissing claimant’s late
application for review. EAB was unaware at that time that decision # L0008808519 had been issued, but
later learned of it.
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Reconsideration. ORS 657.290(3) authorizes the Employment Appeals Board, upon its own motion, to
reconsider any previous decision of the Employment Appeals Board, including “the making of a new
decision to the extent necessary and appropriate for the correction of previous error of fact or law.”
“Any party may request reconsideration to correct an error of material fact or law, or to explain any
unexplained inconsistency with Employment Department rule, or officially stated Employment
Department position, or prior Employment Department practice.” OAR 471-041-0145(1) (May 13,
2019).

EAB has reconsidered EAB Decision 2025-EAB-0172 on its own motion to correct a previous error of
fact or law. At the time that EAB Decision 2025-EAB-0172 was issued, EAB was unaware that the
Department had provided claimant with conflicting and confusing information regarding her right to
appeal Order No. 25-UI-280249, as discussed in greater detail below. As a result, the decision erred in
concluding that claimant lacked good cause to file a late application for review. Accordingly, EAB has
reconsidered EAB Decision 2025-EAB-0172 on its own motion. On reconsideration, EAB Decision
2025-EAB-0172 is reversed for the reasons described herein.

Late Application for Review. An application for review is timely if it is filed within 20 days of the date
that the Office of Administrative Hearings (OAH) mailed the order for which review is sought. ORS
657.270(6); OAR 471-041-0070(1) (May 13, 2019). The 20-day filing period may be extended a
“reasonable time” upon a showing of “good cause.” ORS 657.875; OAR 471-041-0070(2). “Good
cause” means that factors or circumstances beyond the applicant’s reasonable control prevented timely
filing. OAR 471-041-0070(2)(a). A “reasonable time” is seven days after the circumstances that
prevented the timely filing ceased to exist. OAR 471-041-0070(2)(b). A late application for review will
be dismissed unless it includes a written statement describing the circumstances that prevented a timely
filing. OAR 471-041-0070(3).

OAR 471-041-0060 (May 13, 2019) states, in relevant part:

(1) An application for review may be filed on forms provided by OAH or the Employment
Department and other similar offices in other states. Use of the form is not required, provided the

applicant requests review of a specific ALJ Order, or otherwise expresses intent to appeal an ALJ
Order.

(2) An application for review may be filed in person, or by mail, fax, or electronic means to
EAB, or any office of the Employment Department, including OAH, or any Employment
Security Agency in any other state or jurisdiction where the applicant is claiming benefits.

k %k ok

The application for review of Order No. 25-UI-280249 was due by February 6, 2025. Because claimant
did not file her application for review until March 18, 2025, it was late. However, the record shows that
an earlier-filed document is also properly construed as an application for review of Order No. 25-UI-
280249.

On February 10, 2025, claimant sent a message to the Department via Frances Online in which she
stated, in relevant part, “In case my email didn’t go through last week, I’'m sending my appeal here as
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well as it’s due 2/11/25.” EAB Exhibit 2 at 3. This message related to decision # LO008808519, which
amended decision # L0007053908 and concerned the same matter. Given that OAH had already issued
an order which reversed decision # L0007053908, it can be reasonably inferred that the Department
issued decision # LO008808519 in error. This is further supported by the fact that decision #
L0008808519 stated that claimant could request a hearing on that decision, despite the fact that the
matter had already been heard by an ALJ.

Thus, while claimant’s February 10, 2025, message to the Department did not specifically request an
appeal of Order No. 25-UI-280249, it nevertheless requested an appeal of the same matter addressed in
that order. Further, even though decision # L0008808519 is not an ALJ order, it was, at the time that
claimant received it, the most recent decision addressing the issue in this matter (claimant’s separation
from work). Had the Department not erroneously issued decision # L0O008808519, it stands to reason
that claimant would have understood that filing an application for review of Order No. 25-UI-280249
was the correct next step in pursuing her appeal in this matter. As such, claimant’s February 10, 2025
message to the Department was, effectively, an application for review of Order No. 25-UI-280249.1

Even though the February 10, 2025 message to the Department was effectively an application for review
of Order No. 25-UI-280249, it was still late, as it was filed after the February 6, 2025 deadline.
Nevertheless, claimant had good cause for filing that late application for review.

The erroneous issuance of decision # LO008808519 on January 22, 2025, and claimant’s subsequent
interactions with the Department support the inference that claimant reasonably believed that appealing
that decision, rather than the ALJ’s order which had been issued five days prior, was the correct course
of action to pursue her appeal. Thus, because the Department’s erroneous issuance of another
administrative decision caused claimant to believe that she should appeal that decision instead of the
ALJ’s order, and included a later appeal deadline than stated in the order under review, claimant failed
to file a timely application for review due to circumstances beyond her reasonable control. Further, as
claimant filed her late application for review on February 10, 2025, four days after the timely filing
deadline, claimant filed her late application for review within a reasonable time. Accordingly, claimant’s
late application for review is allowed.

Nature of the Work Separation. If the employee could have continued to work for the same employer
for an additional period of time, the work separation is a voluntary leaving. OAR 471-030-0038(2)(a)
(September 22, 2020). If the employee is willing to continue to work for the same employer for an
additional period of time but is not allowed to do so by the employer, the separation is a discharge. OAR
471-030-0038(2)(b).

The parties disputed the nature of the work separation. At hearing, claimant did not state that she quit,
instead asserting that the work separation was a “seasonal termination,” and that after working her final
shift on September 4, 2024, she “did not have any shifts” for the remainder of the season. Audio Record
at 10:38, 11:30. Based on this testimony, claimant essentially asserted that she was discharged because

! Claimant also indicated in her April 20, 2025 email to EAB that her “appeal was submitted on Feb. 4, 2025, one week prior
to the due date (Feb 11, 2025) via email to” the Department. EAB Exhibit 2 at 1. This email could also potentially have been
construed as an application for review. However, claimant did not submit a copy of this email, nor did she explain the
contents of this email. Therefore, the record therefore does not show, by a preponderance of the evidence, that claimant filed
an application for review on February 4, 2025.
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there was no work available. The ALJ later asked claimant whether the employer actually told her that
there were no more shifts available, or if claimant merely refused to take them. Audio Record at 14:00.
Claimant initially responded by stating that she “either... was not available to pick up shifts, or there
weren’t any available to be picked up when [she] was available to get them”; then stated, “so when I was
available there weren’t any and when I wasn’t available... wait”; and then clarified that there “weren’t
any shifts for [her] to pick up.” Audio Record at 14:07-14:40.

By contrast, the employer’s witness testified that claimant voluntarily quit on September 4, 2024, by
notifying claimant’s manager that she no longer wished to perform the physically-demanding work
required of a stagehand. Audio Record at 19:00. Despite her earlier testimony to the contrary, claimant
did not dispute the employer’s testimony on this point. Further, after the employer’s witness testified
that they would have allowed claimant to transfer into a role without physical demands if she had so
requested, claimant responded by stating that she did not request such an accommodation because the
season was almost over and she had not realized that such an option existed. Audio Record at 20:25,
24:10.

Claimant’s testimony above is internally inconsistent. First, in her responses to the question of whether
she had refused to pick up shifts or they were merely unavailable, claimant initially stated that she was
not available to pick up shifts that were available before reversing herself and stating that there weren’t
any shifts for her to pick up. Claimant’s response to the employer’s testimony about the possibility of
pregnancy accomodations is also telling. Had claimant not quit because she was pregnant and no longer
wished to work a physically-demanding job, it stands to reason that claimant would have rebutted the
employer’s testimony that she quit because she was pregnant. Instead, claimant responded by explaining
she did not seek accommodations because she was not aware that they were available and the season
was almost over, not that the employer had terminated her because there was no work.

Given claimant’s inconsistent testimony and her lack of a rebuttal to the employer’s account, the
preponderance of the evidence favors the employer’s account as the more accurate version of events,
and the facts have been found accordingly. As such, the record shows that the work separation was a
voluntary quit which occurred on September 4, 2024.

Voluntary Quit. A claimant who leaves work voluntarily is disqualified from the receipt of benefits
unless they prove, by a preponderance of the evidence, that they had good cause for leaving work when
they did. ORS 657.176(2)(c); Young v. Employment Department, 170 Or App 752, 13 P3d 1027 (2000).
“Good cause . . . is such that a reasonable and prudent person of normal sensitivity, exercising ordinary
common sense, would leave work.” OAR 471-030-0038(4). “[ T]he reason must be of such gravity that
the individual has no reasonable alternative but to leave work.” OAR 471-030-0038(4). The standard is
objective. McDowell v. Employment Department, 348 Or 605, 612, 236 P3d 722 (2010). A claimant who
quits work must show that no reasonable and prudent person would have continued to work for their
employer for an additional period of time.

Claimant voluntarily quit work because she had become pregnant and no longer wished to work in the
physically-demanding role of a stagehand. Given the possibility of injury to herself or her unborn child
that could potentially result from engaging in physically strenuous activity while pregnant, claimant may
have faced a grave situation. However, even if claimant may have faced a grave situation, claimant
failed to seek reasonable alternatives to quitting.
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In particular, claimant had the reasonable alternative of requesting a transfer into a position without the
physical demands of stagehand work, which was available to her. Claimant, however, did not seek any
information about the possibility of working another position from her manager because the season was
drawing to a close. Neither of these reasons are sufficient to show that seeking a transfer to a different
position was not a reasonable alternative to quitting. As to the former, a reasonable and prudent person
in claimant’s position would have made some inquiry into whether there was a possibility of continuing
to work without physical exertion, even if the employer did not explicitly inform them of such a
possibility. As to the latter, the fact that the season was almost over has no obvious bearing on whether it
would have been reasonable to seek a transfer into a different position to continue working as long as
possible. Therefore, claimant has not met her burden to show that she quit for a reason of such gravity
that she had no reasonable alternative but to quit.

For the above reasons, claimant voluntarily quit work without good cause, and is disqualified from
receiving unemployment insurance benefits effective September 1, 2024.2

DECISION: On reconsideration, EAB Decision 2025-EAB-0172 is reversed, and claimant’s late
application for review filed February 10, 2025, is allowed. Order No. 25-UI-280249 is affirmed.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: May 22, 2025

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service stated above. See ORS 657.282. For forms and
information, visit https://www.courts.oregon.gov/courts/appellate/forms/Pages/appeal.aspx and choose
the appropriate form under “File a Petition for Judicial Review.” You may also contact the Court of
Appeals by telephone at (503) 986-5555, by fax at (503) 986-5560, or by mail at 1163 State Street,
Salem, Oregon 97301.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. If
you are unable to complete the survey online and wish to have a paper copy of the survey, please contact
our office.

2 Throughout the proceedings in this matter, claimant seemed to express concerns about whether it was proper to adjudicate
this work separation, as she had been working full-time for another employer through July 2024, and believed the work
separation from that employer to be the proper basis for determining her eligibility for benefits. See, e.g., Audio Record at
13:10; EAB Exhibit 1 at 1. However, eligibility for benefits is not tied to one specific employer or work separation. Instead,
the law requires that any potentially disqualifying work separation be adjudicated to determine whether it is disqualifying,
unless the individual has earned at least four times their weekly benefit amount after the separation has occurred. See ORS
657.176(2). If claimant believes she earned this threshold amount at any point after she quit working for the employer, she
may contact the Department directly to discuss whether she may requalify for benefits.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VoI quyet dinh nay, quy vi ¢ thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decisién, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGEIRS — IEUGHAUTPGIS tHSHIUU MR MHADILNESMSMINIHIUAINNAEA [DOSITINAEASS
WIHOUGREEIS: AJHNASHANN:AEMIZGINNMANIMEI Y [URSITINNAHRBSW{AIUGIM GH
FUIEGIS IS INNAFRMGIAMRYTR G S MIf S fgim MywHnnigginnig Oregon ENWHSIHMY
BRI SR U enaISI MG UMNUISIGRIEEIS:

Laotian

32 - ﬂﬂL"Iﬂﬁ1J1.IJJE'.JlmyiﬂUL"mUEj‘,LIEDUEmeﬂﬂUmDﬂjjﬂU"’SjmﬂU I]ﬂﬁﬂ"liJUE”ﬂ'iﬂ“]mDﬁllll ne ;Jmmmmmuwmwmﬂw
Bmewmumjmﬁiwmwm I'l“]iﬂ’lﬂJUEfﬂlJﬂiJ’]ﬁ"lmﬂﬂlJlj Eﬂﬂ1JEJ"]J.J“]OUlJ%'l“loBf]Dfﬂ"]‘.LlEﬂUEﬂOlJE]"lNOR]“UlJ“]ﬂ“]‘.UB?.ﬂBlJQD Oregon w6
IOUUUNUOmﬂ.UﬂﬂEE‘,LIylﬂiﬂUS?ﬂ‘E@E‘JC’ISU?_ﬂ’WUQSjﬂﬂC’mﬁMM.

Arabic

ey ¢l Al 13 e 395 Y SIS 13 5ol Jeall e Ui ey o) ¢l 138 pg o3 13) el Aalall Al e e 3 8 ) Al e
)1)&1%1&;)_‘_&]{1 -_Ill_‘.l.:)\grl:y:l_u'u.ﬂj_‘. }dﬁe)}udm‘j\m:\u}i&h&\)eﬂﬁﬁ

Farsi

Sl RN a8 i ahadiil el s ala 3 il U alaliBl o (33 se anenad ol b 81 0K o 80 LS o 80 gl e i aSa Gl -4 s
AS I aaas sl a0 98 ) I st ol 1l Gl 50 3 se Jeadl i 3l skl L adl g e o)l Culia ) aSa

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
Email: appealsboard@employ.oregon.gov

Website: www. Oregon.gov/employ/pages/employment-appeals-board.aspx

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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