EO: Intrastate State of Oregon 373

BYE: 15-Mar-2025 MC 000.00
" Employment Appeals Board
875 Union St. N.E.
Salem, OR 97311

EMPLOYMENT APPEALS BOARD DECISION
2025-EAB-0145

Affirmed
Request to Reopen Denied

PROCEDURAL HISTORY: On November 1, 2024, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant was discharged, but
not for misconduct, and therefore was not disqualified from receiving unemployment insurance benefits
based on the work separation (decision # L0006990998). The employer filed a timely request for
hearing. On November 26, 2024, the Office of Administrative Hearings (OAH) served notice of a
hearing scheduled for December 11, 2024. On December 11, 2024, the employer failed to appear at the
hearing, and ALJ Adamson issued Order No. 24-UI-276307, dismissing the employer’s request for
hearing due to their failure to appear. On December 17, 2024, the employer filed a timely request to
reopen the hearing. On February 6, 2025, ALJ Goodrich conducted a hearing, and on February 14, 2025,
issued Order No. 25-UI-283200, denying the employer’s request to reopen the December 11, 2024
hearing as without good cause and leaving Order No. 24-UI-276307 undisturbed. On March 5, 2025, the
employer filed an application for review of Order No. 25-UI-283200 with the Employment Appeals
Board (EAB).

WRITTEN ARGUMENT: The employer did not state that they provided a copy of their argument to
claimant as required by OAR 471-041-0080(2)(a) (May 13, 2019). The argument also contained
information that was not part of the hearing record and did not show that factors or circumstances
beyond the employer’s reasonable control prevented them from offering the information during the
hearing as required by OAR 471-041-0090 (May 13, 2019). EAB considered only the information
received into evidence at the hearing. See ORS 657.275(2).
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FINDINGS OF FACT: (1) On November 1, 2024, the Department served notice of decision #
L0006990998 to the employer’s address of record, which was the address of the employer’s dispensary

in Eugene, Oregon. On November 14, 2024, the employer filed a timely request for hearing on decision
# L0006990998.

(2) On November 26, 2024, OAH served notice of a hearing scheduled for December 11, 2024, at 10:45
a.m. OAH mailed the notice to the employer’s Eugene address.

(3) The owner of the business and the operations manager primarily worked from the employer’s grow
facility in Portland, Oregon. When business-related mail was delivered to the Eugene dispensary
address, the store manager was required, by policy, to scan the mail and then email it to the operations
manager. The operations manager would then forward it to the owner, who handled all business
correspondence.

(4) On December 3, 2024, the owner contacted the Department via Frances Online because he had not
received information on when the hearing was scheduled. The Department did not respond to the
owner’s message.

(5) On December 11, 2024, the employer failed to appear at the hearing because the owner had not
received the notice of hearing at that point. On the same day, ALJ Adamson issued Order No. 24-UI-
276307, dismissing the employer’s request for hearing due to their failure to appear.

(6) On December 17, 2024, the employer filed a request to reopen the hearing. On that request, which
was drafted by the operations manager, the employer stated, in relevant part, “It has come to our
attention that the manager at the dispensary did not scan and submit the documents in a timely manner,
which prevented us from being aware of the scheduled hearing.” Exhibit 3 at 1.

CONCLUSIONS AND REASONS: The employer’s request to reopen is denied. Order No. 24-UI-
276307 remains undisturbed.

ORS 657.270(5) provides that any party who failed to appear at a hearing may request to reopen the
hearing, and the request will be allowed if it was filed within 20 days of the date the hearing decision
was issued and shows good cause for failing to appear. “Good cause” exists when the requesting party’s
failure to appear at the hearing arose from an excusable mistake or from factors beyond the party’s
reasonable control. OAR 471-040-0040(2) (February 10, 2012). The party requesting reopening shall set
forth the reason(s) for missing the hearing in a written statement, which the Office of Administrative
Hearings (OAH) shall consider in determining whether good cause exists for failing to appear at the
hearing. OAR 471-040-0040(3).

The employer filed their request to reopen the hearing within 20 days of the date on which Order No.
24-UI-276307 was issued, and also included with the request a written explanation of why they failed to
appear at the hearing. The employer’s request therefore followed the requirements of OAR 471-040-
0040(1)(b) and (3). However, the employer has not met their burden to show that they had good cause
for failing to appear at the December 11, 2024, hearing.

Page 2
Case # 2024-U1-26221



EAB Decision 2025-EAB-0145

The employer produced two witnesses at the February 6, 2025, hearing: the owner and the operations
manager. Each witness presented somewhat conflicting testimony regarding the receipt of the notice of
hearing. The owner testified that he never received the notice of hearing, and that when he asked the
dispensary employees about the notice of hearing, they told him that they never received it. Audio
Record at 33:20, 38:56. The operations manager, by contrast, testified that while he was not certain
when the dispensary store manager received the notice of hearing, by the time she had scanned it and
forwarded it to him, the hearing had already passed. Audio Record at 46:32. The operations manager’s
testimony aligns more closely with the narrative contained in the request to reopen. Further, the request
to reopen itself was drafted less than a week after the employer failed to appear at the hearing, whereas
the above testimony was given almost two months after the fact. Therefore, the near-contemporaneous
account in the request to reopen, and the operations manager’s testimony that aligns with that account,
are more likely accurate.

As noted above, the record does not show when the employer (by way of the dispensary store manager)
initially received the notice of hearing. A letter duly directed and mailed is presumed to be received in
the regular course of the mail. See, e.g., ORS 40.135(1)(q); OAR 137-003-0520(10) (January 31, 2012).
Because the employer has not offered evidence to show that the notice of hearing was not timely
delivered in the regular course of the mail, it is presumed that the notice of hearing was timely delivered
within a few business days of when it was initially mailed. As such, the record suggests that the
employer timely received the notice of hearing, but that the store manager failed to scan and forward it
to the operations manager early enough for the owner to have appeared at the December 11, 2024,
hearing. As it was within the employer’s reasonable control to ensure that their employees promptly
forwarded time-sensitive business correspondence, the employer did not fail to appear at the hearing due
to factors beyond their reasonable control.

Likewise, although the employer’s failure to ensure that all business correspondence was being timely
forwarded to the owner was likely the result of a mistake on the employer’s part, it was not an
“excusable mistake” within the meaning of the administrative rules because it did not, for example, raise
a due process issue, and was not the result of inadequate notice, reasonable reliance on another, or the
inability to follow directions despite substantial efforts to comply.

For the above reasons, the employer has not shown good cause for failing to appear at the December 11,
2024, hearing. The employer’s request to reopen the hearing is therefore denied, and Order No. 24-UI-
276307 remains undisturbed.

DECISION: Order No. 25-UI-283200 is affirmed.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: April 1, 2025

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service stated above. See ORS 657.282. For forms and
information, visit https://www.courts.oregon.gov/courts/appellate/forms/Pages/appeal.aspx and choose
the appropriate form under “File a Petition for Judicial Review.” You may also contact the Court of
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Appeals by telephone at (503) 986-5555, by fax at (503) 986-5560, or by mail at 1163 State Street,
Salem, Oregon 97301.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. If
you are unable to complete the survey online and wish to have a paper copy of the survey, please contact
our office.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VoI quyet dinh nay, quy vi cd thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decisién, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGUAS — IWGAMIEGIS NS MUHUHAUILNE S SMANIHIUAIANAERC WROSITINAEASS
WUHMGAMIYEEIS: AJESIAGHANN:AYMIZZINNMENIMY I [UASITINAERES WU UGINRIGH
UGS IS ARG AMATH e smiiSaiufigiuimmywannigginnig Oregon IMNWHSINMY
s HinnSiid g GhuNSIUGRUIPTIS:

Laotian

S9g — ﬂ"lL‘"IQ§1UUJJUUITyEﬂUE’mUEjl_IRDUEm@ﬂ’lﬂmaﬂjjﬂh""ejmﬂ‘u I]WEHWUUE@WT’EE]’]NQSJ‘LIU ne ;Jmmmmﬂmuumumw
SmBUﬂﬂU'ﬂﬂjj“]‘]ﬁDmDm ‘ﬂ“]ﬁﬂ“lbUEU’llJC]U“lﬂ“]L"lCngjJ']J mwmmmmeosjﬂﬂﬂumumawmmmﬁummusmewam Oregon (s
IOUUUNUOC’HUﬂ"IEE'IJuUﬂEﬂUSN‘EOUNBU?ﬂ’l?J‘DSjﬂ"mOﬁUU

Arabic

5y Al s e 535 SIS 5 0l Jaall e Ui ey (ol ¢l 1 138 0 o1 13) ey ualal AL e e 5 8 )l e
)1)3.“ l_jé..d:l;)_*_.il g'l.‘L&ﬂ'l&Lub.ﬂL‘ }dﬁe)}hqmﬁ”@h}ﬂ‘a}ﬁ:ﬁﬁfﬂ‘j}i&

Farsi

ot 3 R a8l il a1k el ed ala b il L aloaliBl a3 se areat Gl b 81 00K o A LS o S gl de paSa ) oda s
A a1 aaas Gl g0 G851 I8 st ool 3 el Gl 50 3 g e Jeall p gin 3l ealiind L adl e ey )lal Culia y oSa

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
Email: appealsboard@employ.oregon.gov

Website: www. Oregon.gov/employ/pages/employment-appeals-board.aspx

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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