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Reversed
No Disqualification

PROCEDURAL HISTORY: On September 27, 2024, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant quit working for the
employer without good cause and was disqualified from receiving benefits from August 4, 2024,
through January 4, 2025, and overpaid $5,474 in benefits that she must repay (decision # L0006298032).
Claimant filed a timely request for hearing. On December 20, 2024, ALJ Micheletti conducted a
hearing, and on December 27, 2024, issued Order No. 24-UI-278151, modifying decision #
L0006298032 by concluding that claimant was disqualified from receiving benefits effective July 28,
2024. On January 8, 2025, claimant filed an application for review with the Employment Appeals Board
(EAB).

WRITTEN ARGUMENT: Claimant’s argument contained information that was not part of the hearing
record, and did not show that factors or circumstances beyond claimant’s reasonable control prevented
her from offering the information during the hearing. Under ORS 657.275(2) and OAR 471-041-0090
(May 13, 2019), EAB considered only information received into evidence at the hearing when reaching
this decision. EAB considered claimant’s argument to the extent it was based on the record.

FINDINGS OF FACT: (1) Millard Holdings, LLC employed claimant as the office business manager
at their residential care facility from February 7, 2024, through July 31, 2024. Claimant worked full time
and was paid $26 per hour in her role as office business manager.

(2) Prior to working for the employer, claimant had worked in the same industry for approximately 23
years. Before she took the office business manager position with the employer, claimant had been
working as the executive director of another facility in the same field for six months, and was paid $43
per hour for that work.
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(3) Claimant was diagnosed with bipolar disorder and depression when she was 17 years old, and has
also has been diagnosed with Attention Deficit Hyperactivity Disorder (ADHD). While she was working
for the employer, claimant was treating these conditions with medication.

(4) On July 28, 2024, claimant’s close friend died. Claimant went to work on July 29, 2024, but took
July 30, 2024, off from work to cope with the grief of losing her friend. On July 31, 2024, claimant
returned to work but continued to experience “despair and sadness” at work that day because of the
recent loss. Transcript at 13.

(5) 15 minutes prior to the end of her shift on July 31, 2024, claimant was called into a meeting with the
executive director of the facility and the president of the company. The two told claimant that the
company was “restructuring” and eliminating claimant’s position of business office manager effective
August 1, 2024, for financial reasons. Transcript at 5. They also handed claimant a letter advising her
that she would be “released with effect from 8/1/24,” but that she had “the option to remain employed
and keep [her] current benefits should [she] accept the new positions that will be offered to [her].”
Transcript at 7.

(6) During the meeting on July 31, 2024, after informing claimant that her position was being
eliminated, the employer offered claimant a position as a receptionist at the same facility. The
receptionist position was intended to be part-time, working approximately 20 hours per week, and was
to pay $19.50 per hour. The responsibilities of the position, which was considered to be entry-level,
were substantially similar to the business office manager position that was being eliminated. Upon
receiving this news, claimant became upset and started crying, and stated that she would not take the
receptionist position. After this, the meeting ended, and claimant left. Claimant did not intend to return
to work for the employer after she left, and did not do so. Transcript at 10. Claimant was not willing to
accept the offer of the receptionist position because she felt she was overqualified for it, and because the
reduction in hours and rate of pay would constitute a significant reduction in her income. Additionally,
given the similarities in the job descriptions between her role as business office manager and the offered
role as a receptionist, claimant believed that the employer’s decision to “restructure” was a pretense for
cutting claimant’s pay rate and hours without a meaningful reduction in her duties.

(7) On January 13, 2024, claimant filed an initial claim for benefits. The Department determined
claimant’s weekly benefit amount to be $782. On August 1, 2024, claimant reopened her claim. When
claimant reopened her claim, she reported the separation from the employer as a layoff due to lack of
work. As such, the Department allowed claimant benefits without investigating the work separation.
Claimant subsequently claimed benefits for the weeks of August 4 through September 21, 2024 (weeks
32-24 through 38-24). These are the weeks at issue. The Department paid claimant benefits totaling
$5,474 for the weeks at issue.

(8) At some point after the Department allowed claimant benefits based on her separation from the
employer, the employer reported to the Department that claimant had quit work. The Department
subsequently adjudicated the work separation and determined that claimant quit work without good
cause, disqualifying her from receiving benefits effective July 28, 2024. Based on this, the Department
also determined that claimant was not entitled to any of the benefits she received for the weeks at issue,
and that she had been overpaid $5,474 in benefits.
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CONCLUSIONS AND REASONS: Claimant quit work with good cause. Claimant was not overpaid
benefits.

Nature of the Work Separation. If the employee could have continued to work for the same employer
for an additional period of time, the work separation is a voluntary leaving. OAR 471-030-0038(2)(a)
(September 22, 2020). If the employee is willing to continue to work for the same employer for an
additional period of time but is not allowed to do so by the employer, the separation is a discharge. OAR
471-030-0038(2)(b). “Work” means “the continuing relationship between an employer and an
employee.” OAR 471-030-0038(1)(a).

This work separation occurred on July 31, 2024, when the employer advised claimant that they were
eliminating her position, and then offered her another position within the company, which claimant
declined. At hearing, claimant asserted that she was discharged. Transcript at 5. Presumably, claimant
asserted that because the employer eliminated her position, and she therefore would not have been
permitted to continue working in that particular position for an additional period of time. Nevertheless,
the record shows that the employer would have permitted claimant to continue working for them in a
different position. As explained in the letter that the employer gave claimant on her last day of work,
claimant had “the option to remain employed and keep [her] current benefits should [she] accept the new
positions that will be offered to [her].”

While the terms of claimant’s employment—the title, rate of pay, and number of hours—would have
changed, the record shows that, had claimant accepted the receptionist position, there would have been
no break in the employment relationship. The record does not show, for instance, that claimant would
have been required to reapply to work for the employer, or that she would have been required to stop
working for the employer for any period of time. By contrast, claimant responded to the offer of the
receptionist job by immediately declining it. The record also shows that claimant did not intend to return
to work for the employer after she left the meeting on July 31, 2024. Therefore, because the record
shows that the employer would have permitted claimant to continue working for them for an additional
period of time, but that claimant was not willing to do so, the work separation is properly characterized
as a voluntary leaving.

Voluntary Leaving. A claimant who leaves work voluntarily is disqualified from the receipt of benefits
unless they prove, by a preponderance of the evidence, that they had good cause for leaving work when
they did. ORS 657.176(2)(c); Young v. Employment Department, 170 Or App 752, 13 P3d 1027 (2000).
“Good cause . . . is such that a reasonable and prudent person of normal sensitivity, exercising ordinary
common sense, would leave work.” OAR 471-030-0038(4). “[ T]he reason must be of such gravity that
the individual has no reasonable alternative but to leave work.” OAR 471-030-0038(4). The standard is
objective. McDowell v. Employment Department, 348 Or 605, 612, 236 P3d 722 (2010). Claimant had
bipolar disorder, depression, and ADHD, permanent or long-term “physical or mental impairments” as
defined at 29 CFR §1630.2(h). A claimant with an impairment who quits work must show that no
reasonable and prudent person with the characteristics and qualities of an individual with such an
impairment would have continued to work for their employer for an additional period of time.

Claimant quit work because the employer eliminated her position as the facility’s business office
manager, and she was not willing to continue working for the employer by accepting the employer’s
offer of a receptionist position. As a preliminary matter, to determine whether claimant had good cause
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to quit, it is necessary to determine which provision of OAR 471-030-0038 governs quitting for such a
reason.

Under OAR 471-030-0038(5)(b)(A), leaving suitable work to seek other work is not good cause. Here,
the record does not explicitly show that claimant quit working for the employer to seek work elsewhere.
However, given that she quit because she was not willing to accept the conditions of the new position
that the employer offered her, it can be reasonably inferred that she quit with the intention of looking for
other work. To the extent that claimant quit working for the employer to seek other work, however,
OAR 471-030-0038(5)(b)(A) does not bar a finding that claimant had good cause for quitting because
the work she left was not suitable.

ORS 657.190 states, “In determining whether any work is suitable for an individual, the Director of the
Employment Department shall consider, among other factors, the degree of risk involved to the health,
safety and morals of the individual, the physical fitness and prior training, experience and prior earnings
of the individual, the length of unemployment and prospects for securing local work in the customary
occupation of the individual and the distance of the available work from the residence of the individual.”
Here, claimant had over two decades of experience and prior training in the field and recently had come
from a job where she was working as the administrator at another facility—presumably the highest
position within the facility—where she had been earning more than twice the rate of pay that the offered
receptionist job would have paid her. Given this background, the receptionist position was not suitable
for claimant because claimant’s prior training, experience and prior earnings qualified her for a
significantly higher-ranking, and higher-paid, position. As such, claimant did not leave suitable work to
seek other work by refusing the receptionist position.

Under OAR 471-030-0038(5)(d), a claimant who leaves work due to a reduction in pay has left work
without good cause unless “the newly reduced rate of pay is ten percent or more below the median rate
of pay for similar work in the individual's normal labor market area[.]” However, OAR 471-030-
0038(5)(d)(A) states, “[t]his section applies only when the employer reduces the rate of pay for the
position the individual holds. It does not apply when an employee’s earnings are reduced as a result of
transfer, demotion or reassignment.” Because claimant’s earnings were to be reduced due to demotion or
reassignment, that section does not apply to this work separation.

Under OAR 471-030-0038(5)(e), a claimant who leaves work due to a reduction in hours “has left work
without good cause unless continuing to work substantially interferes with return to full time work or
unless the cost of working exceeds the amount of remuneration received.” The record indicates that the
reduction in hours, which the offered receptionist position would have included, was among the reasons
that claimant voluntarily quit work. Further, as the order under review correctly observed, the record
does not show that the reduction in hours would have substantially interfered with claimant’s return to
full-time work or that the cost of working would have exceeded what she was paid. Order No. 24-UI-
278151 at 4.

However, merely stating that claimant quit work because the employer reduced, or intended to reduce,
her hours misrepresents claimant’s circumstances. Rather, the record shows that claimant quit work
because of the totality of the circumstances surrounding the elimination of her position, which included
a significant reduction in her rate of pay, a significant reduction in her hours, her overqualification for
the offered position, and the belief that the employer’s decision to “restructure” was merely a pretense
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for reducing her pay and hours. While quitting due to the reduction in hours alone would not, under
OAR 471-030-0038(5)(e), be considered good cause in this situation, the other components of
claimant’s decision to quit do, as explained below, amount to good cause. OAR 471-030-0038 does not
contemplate circumstances in which multiple distinct but related factors of a reason for quitting
variously do, or do not, constitute good cause. In the absence of such guidance, and where the overall
reason for quitting does not fit neatly into one of the enumerated situations under OAR 471-030-
0038(5), it is more appropriate to consider the totality of claimant’s reason for quitting under the
standard good-cause analysis of OAR 471-030-0038(4). Using that standard, the record shows that
claimant had good cause for quitting.

The order under review concluded that claimant did not have good cause for quitting, explaining:

It is understandable that claimant would feel insulted about being offered a position for which
she was overqualified for reduced pay. However, feeling insulted does not constitute a grave
circumstance when the alternative is experiencing a complete lack of income. Being
overqualified for a job does not create a grave circumstance when the alternative is becoming
totally unemployed and having no income. Claimant did not identify anything about the
receptionist job that would have created a grave circumstance for her other than the reduction in
pay and hours, which is addressed below.

Order No. 24-UI-278151 at 3—4. In so concluding, the order under review fails to fully portray the
circumstances under which claimant quit. While claimant might have felt “insulted” by the offer,
claimant primarily quit because of a combination of being overqualified for the offered position and
being concerned about the significant reduction in pay that would result from the reduced rate of pay
and hours. Further, the record shows that claimant suffers from bipolar disorder, depression, and ADHD,
was mourning the very recent death of a close friend, and had only a short period of time to decide
whether to accept the employer’s offer.! In such circumstances, a reasonable and prudent person,
diagnosed with the conditions and experiencing the recent loss from which claimant was suffering, and
given only a short time to decide whether to take a much lower-paying position for which they were
significantly overqualified, would not have continued working for the employer for an additional period
of time. Therefore, claimant’s circumstances were grave. Further, as the only apparent options were for
claimant to accept the offered position or quit, claimant had no reasonable alternative but to quit.
Therefore, claimant quit work with good cause, and is not disqualified from receiving unemployment
insurance benefits based on the work separation.

Overpayment. ORS 657.310(1) provides that an individual who received benefits to which the individual
was not entitled is liable to either repay the benefits or have the amount of the benefits deducted from
any future benefits otherwise payable to the individual under ORS chapter 657. That provision applies if
the benefits were received because the individual made or caused to be made a false statement or

! At hearing, claimant suggested that she had a mere 15 minutes to decide whether to accept the offer, as the offer was made
approximately 15 minutes before the end of her shift on July 31, 2024, and her position was to be eliminated effective the
following day. Transcript at 8. It is not clear from the record whether claimant was required to give the employer an answer
by the end of her shift that day, or whether she could have waited until the following morning to make a decision. However,
as the employer did not rebut claimant’s assertion that she had only 15 minutes to decide, claimant’s testimony on this point
is taken as more likely than not accurate.
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misrepresentation of a material fact, or failed to disclose a material fact, regardless of the individual’s
knowledge or intent. /d.

The Department assessed the overpayment in this matter due to its determination, as affirmed by the
order under review, that claimant was not eligible for benefits for the weeks at issue because she was
disqualified due to her separation from the employer. Order No. 24-UI-278151 at 5. However, as
explained above, the record shows that claimant quit work with good cause, and therefore was not
disqualified from receiving benefits based on the work separation. As such, claimant was entitled to
benefits for the weeks at issue, and was not overpaid benefits for those weeks.

DECISION: Order No. 24-UI-278151 is set aside, as outlined above.

S. Serres and D. Hettle;
A. Steger-Bentz, not participating.

DATE of Service: February 18, 2025

NOTE: This decision reverses the ALJ’s order denying claimant benefits. Please note that in most
cases, payment of benefits owed will take about a week for the Department to complete.

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service stated above. See ORS 657.282. For forms and
information, visit https://www.courts.oregon.gov/courts/appellate/forms/Pages/appeal.aspx and choose
the appropriate form under “File a Petition for Judicial Review.” You may also contact the Court of
Appeals by telephone at (503) 986-5555, by fax at (503) 986-5560, or by mail at 1163 State Street,
Salem, Oregon 97301.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. If
you are unable to complete the survey online and wish to have a paper copy of the survey, please contact
our office.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VoI quyet dinh nay, quy vi cé thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGRUIAS — IUGHUIETIS ISHUMEUHATUILN RSN SMENIFIUAIANAHR UROSIDINAEASS
WHMGAMIYEEIS: AJUSIASHANN:AYMIZGINNMINIMY I [UASITINAERESWIUUUGIMIuGH
FUIHBIS HG INAEAMGIAMATHAGSMIN Saj M figiil M ywnnnigginnig Oregon INWHSIHMY
BRI SNR U aIEISI N GUUNUISIGHA AUIBEIS:

Laotian

BNNa - ﬂﬂL"Iﬂﬁ]1J‘LI.LJ[’.JﬂJﬂ”EﬂUL‘]ﬂUEj‘U%D‘?JEWS?ﬂﬂUmDﬂjjﬂ‘u*”ejm‘ﬂﬂ ﬂﬂiﬂﬂwUEQﬂT’?ﬂﬂmﬂﬁ‘UU e ;Jmmmmmmvwvmwmw
BZﬂBiLJTI“WlJ‘mjj"I‘UCEUU'IlJU'I I}“]EHWUUEU]UC]D"]QWC]OR]UTU Eﬂ“ﬂUgﬂ.LJ“WOUlJ&T°l-38f]oﬂ"]‘l_liﬂUiﬂ@baﬂmﬂﬁﬂwﬂﬁﬂuetﬂewﬁﬁ Oregon s
IOUUUNUOC’T’]JJ&']WEE‘,LIwll“]iﬂUSﬂ\E@UC’IeU?ﬂ’]U‘DSjﬂ‘mOﬂUU

Arabic

YIS AT &é'l}:'\z';ﬁst‘.}‘gsljjéJ.ujll._iLc.)Lu_}Jh.dﬁa.lls)l)slltn‘;@ﬁ(:lulti{:\m\iﬂ:d&ﬂi:\#ujs P TIRCRg I [IKTY
Al Jaud 3a paall lals Y gl olld 5 gay sl LY LS oy A5 3N Aaal pall o <5

Farsi

St b R a8 (i ahaaia) el e ala 8 il L alalidl e (330 se apeat pl b 81 3 IR 0 80 LS o 80 sl e paSa (il - 4a s
ASS I 3aat Cul & 50 9 g I st el 3 Gl 50 3 ge Jeall sy 3l ookl L gl g e ol Sl oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
Email: appealsboard@employ.oregon.gov

Website: www. Oregon.gov/employ/pages/employment-appeals-board.aspx

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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