EO: Intrastate State of Oregon 414

BYE: 20-Sep-2025 Employment Appeals Board DS 005.00
875 Union St. N.E.
Salem, OR 97311

EMPLOYMENT APPEALS BOARD DECISION
2025-EAB-0004

Reversed and Remanded

PROCEDURAL HISTORY: On October 29, 2024, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant was discharged by the
employer, but not for misconduct, and was not disqualified from receiving benefits because of the work
separation (decision # L0006879222). The employer filed a timely request for hearing. On December
17, 2024, ALJ Griffith conducted a hearing, and on December 24, 2024, issued Order No. 24-Ul-
277891, affirming decision # L0006879222. On December 30, 2024, the employer filed an application
for review with the Employment Appeals Board (EAB).

EVIDENTIARY MATTER: Exhibits 1 and 2 were each received by EAB in four separate files. To
facilitate citation of the exhibits by page number, EAB consolidated each exhibit into a single document.
The files of Exhibit 1 were consolidated and marked as EAB Exhibit 1, and the files of Exhibit 2 were
consolidated and marked as EAB Exhibit 2, and a copy of each EAB Exhibit is included with this
decision.

WRITTEN ARGUMENT: The employer’s arguments contained information that was not part of the
hearing record, and did not show that factors or circumstances beyond the employer’s reasonable control
prevented them from offering the information during the hearing. Under ORS 657.275(2) and OAR 471-
041-0090 (May 13, 2019), EAB considered only information received into evidence at the hearing when
reaching this decision. EAB considered the employer’s arguments to the extent they were based on the
record.

The parties may offer new information such as that included with the employer’s written arguments into
evidence at the remand hearing. At that time, it will be determined if the new information will be
admitted into the record. The parties must follow the instructions on the notice of the remand hearing
regarding documents they wish to have considered at the hearing. These instructions will direct the
parties to provide copies of such documents to the ALJ and the other parties in advance of the hearing at
their addresses as shown on the certificate of mailing for the notice of hearing.
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FINDINGS OF FACT: (1) Quantum Light West Annex, LLC employed claimant as a store manager
from July 15, 2023, until September 25, 2024.

(2) The employer operated two stores, one in Salem, Oregon and one in Lincoln City, Oregon. The
employer’s owner and family lived in Salem and primarily managed that store. Claimant was hired to
manage the Lincoln City store, and was permitted to live on-premises as part of her compensation.

(3) The employer expected that a store manager would treat others respectfully. Claimant understood
this expectation. The employer also expected that a store manager would obtain approval from the
owner to make business purchases with cash deposits. Claimant believed that pre-approval was not
needed for necessary purchases as long as she submitted receipts for the purchases to the employer’s
bookkeeper. The employer also expected that claimant would not state or imply to others that she had an
ownership interest in the business.?

(4) In early 2024, claimant and the owner’s daughter, who at times assisted at the Lincoln City store, had
some contentious encounters. This led the owner to speak with claimant about allegations that claimant
was misusing or distributing a prescription drug and abusing alcohol. Claimant denied the allegations.

(5) On July 5, 2024, claimant had an angry outburst toward a subordinate employee who requested to
leave work early due to illness, requiring claimant to cover for her. This outburst upset the employee.
The owner witnessed part of the outburst and spoke to claimant about it.

(6) On approximately August 12, 2024, the employer discovered that a cash deposit of the store’s funds
that claimant was supposed to make was approximately $1,000 short of what was expected. Claimant
explained that the money had been used for necessary business purchases, and on August 16, 2024,
provided an itemized list of these purchases to the employer. In September 2024, claimant provided
receipts for these purchases to the employer’s bookkeeper.

(7) Also on or around August 12, 2024, the employer heard from “like a third” of the employees from
both stores that they were devoting some of their time with a professional counselor to discussing “how
to deal with [claimant]” due to the way claimant treated them. Transcript at 8.

(8) At some point, the employer heard from customers that claimant was representing herself as “the
new owner” of the business, which upset the owner. Transcript at 39. Claimant did not believe that she
misrepresented her role in the business.

(9) On September 3, 2024, the employer notified claimant that she would be discharged, effective
September 30, 2024. The employer decided to issue the notice based on the cash deposit discrepancy,
the report of claimant’s mistreatment of others, and reports that claimant had been representing herself
as an owner of the business.

(10) The employer believed that on or around September 22, 2024, they advised all employees,
including claimant, not to purchase any more inventory, and that “a couple days” later, they discovered

1 As discussed below, the record is unclear as to whether claimant knew or should have known the specifics of this
expectation and, if so, when that occurred.
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that claimant “ordered a bunch of inventory to be delivered[.]” EAB Exhibit 1 at 17. The employer did
not allow claimant to continue working after September 23, 2024, for this reason. The employer
continued to pay claimant through November 2, 2024.

CONCLUSIONS AND REASONS: Order No. 24-Ul-277891 is set aside and the matter remanded for
further proceedings.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a) (September 22, 2020).
“‘[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to act is conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c). In a discharge case, the employer has the burden to establish misconduct by a
preponderance of evidence. Babcock v. Employment Division, 25 Or App 661, 550 P2d 1233 (1976).

Isolated instances of poor judgment are not misconduct. OAR 471-030-0038(3)(b). The following
standards apply to determine whether an “isolated instance of poor judgment” occurred:

(A) The act must be isolated. The exercise of poor judgment must be a single or
infrequent occurrence rather than a repeated act or pattern of other willful or wantonly
negligent behavior.

(B) The act must involve judgment. A judgment is an evaluation resulting from
discernment and comparison. Every conscious decision to take an action (to act or not to
act) in the context of an employment relationship is a judgment for purposes of OAR
471-030-0038(3).

(C) The act must involve poor judgment. A decision to willfully violate an employer’s
reasonable standard of behavior is poor judgment. A conscious decision to take action
that results in a wantonly negligent violation of an employer’s reasonable standard of

behavior is poor judgment. A conscious decision not to comply with an unreasonable

employer policy is not misconduct.

(D) Acts that violate the law, acts that are tantamount to unlawful conduct, acts that
create irreparable breaches of trust in the employment relationship or otherwise make a
continued employment relationship impossible exceed mere poor judgment and do not
fall within the exculpatory provisions of OAR 471-030-0038(3).

OAR 471-030-0038(1)(d).

On September 3, 2024, the employer gave notice to claimant that she would be discharged on September
30, 2024. However, the employer did not allow claimant to work after September 23, 2024, and the
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discharge therefore occurred on that date.? The discharge analysis focuses on the proximate cause of
discharge, which is the incident without which the discharge would not have occurred when it did.
Appeals Board Decision 09-AB-1767, June 29, 2009. Though the employer cited instances of alleged
misconduct that occurred prior to August 2024, the employer allowed claimant to continue working
following those incidents without discharging her, and they were therefore not the proximate cause of
discharge.

The record shows that on or around August 12, 2024, the employer learned of a discrepancy in a cash
deposit attributable to claimant, and received complaints from other employees about claimant’s
behavior, of which the employer had previously been unaware. In the absence of these developments,
the employer would not have notified claimant of her impending discharge on September 3, 2024.
Therefore, they were proximate cause of claimant’s discharge. Additionally, the employer alleged that
claimant ordered a significant amount of inventory after being told not to, which the employer
discovered on or about September 23, 2024, and the employer therefore did not allow claimant to work
after that date. This also constituted a proximate cause of discharge. Therefore, these causes are
appropriately considered in the discharge analysis.

When notifying claimant of the impending discharge, the employer also told claimant that her leading
customers to believe that she was an owner of the business was a reason for the discharge. Transcript at
23, 34. The record is ambiguous as to when claimant allegedly did this, and when the owner learned of
it. On remand, inquiry should be made into whether this allegation was also a proximate cause of
discharge or relevant to the “isolated instance of poor judgment” analysis. Such inquiry should include
whether and, if so, when, the employer informed claimant that they expected her not to state or imply
that she had an ownership in the business, and whether claimant thereafter violated that expectation
willfully or with wanton negligence.

The order under review concluded, “The employer did not present any evidence that claimant ever
consciously acted or failed to act in a way she knew or should have known would probably violate
standards of behavior the employer has the right to expect of an employee.” Order No. 24-U1-277891 at
5. The record as presently developed is insufficient to support this conclusion, and further development
of the record on this issue is warranted.

The employer reasonably expected that a store manager would treat others respectfully, and claimant
understood this expectation as one that every employer has the right to expect of their employees. The
owner testified at hearing that, in August 2024, she learned that other employees of both stores utilized
counseling services to, at least in part, “work[] on. . . how to deal with [claimant].” Transcript at 8. The
owner had witnessed claimant’s “attitude” toward another employee during a July 5, 2024, incident, and
was aware of previous conflicts between the owner’s daughter and claimant. Transcript at 7. The record
suggests that in mid-July 2024, claimant was compelled to address the staff on this issue by admitting to
them that she had an “anger management issue” following a “tantrum” in front of customers. EAB
Exhibit 1 at 16. The owner testified that upon learning of the employees’ feelings regarding claimant in
August 2024 she felt she had to do something “if [claimant] was causing that kind of environment.”

2 1f an employee is willing to continue to work for the same employer for an additional period of time but is not allowed to do
so by the employer, the separation is a discharge. OAR 471-030-0038(2)(b). The record shows that claimant would have
continued working for the employer after September 23, 2024 had she been allowed to do so.
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Transcript at 8. In contrast, claimant denied having “outbursts with employees” except for a March 2024
incident with the owner’s daughter and the July 5, 2024, incident. Transcript at 19-20.

The record as presently constituted does not show by a preponderance of the evidence that claimant
violated the employer’s expectation regarding respectful treatment of others on occasions that the
employer first became aware of in mid-August 2024, and which were therefore a proximate cause of the
employer’s decision to discharge claimant. However, the owner testified that two witnesses, ready to
testify at the hearing, “could probably talk in more detail [about claimant’s outbursts and treatment
toward other employees because]. . . they witnessed more than I did.” Transcript at 8. The ALJ
concluded the hearing without allowing the employer to call these witnesses. On remand, the parties
should be allowed to offer evidence, including witness testimony, to support or rebut claimant’s
assertion that there were no other outbursts or instances of mistreatment of others. Further, if the record
shows that such other instances occurred and constituted willful or wantonly negligent policy violations,
additional inquiry should be made to determine whether they were part of the proximate cause of the
discharge, or are relevant to an “isolated instance of poor judgment” analysis, if one is required.

The employer also expected that a store manager would not spend cash proceeds of the business without
prior authorization. The owner was asked at hearing if she ever told claimant “that she needed verbal
authorization immediately prior to making a purchase. . . no matter how small,” and she answered
affirmatively. Transcript at 35-36. In contrast, claimant testified that she would “reach out” to the owner
early in her employment to seek approval before using cash to make purchases, but only for “larger
amounts.” Transcript at 29. Claimant further asserted that after losing the ability to use a debit card for
such purchases, claimant had a “verbal” understanding with the owner that she could “use cash to buy
supplies.” Transcript at 23. Evidence of what claimant was told regarding the need to seek permission
for all cash purchases is no more than equally balanced, and because the employer bears the burden of
proof, claimant’s account is entitled to greater weight. Therefore, the weight of the evidence shows that
claimant’s understanding of the employer’s expectation was that she was allowed to make cash
purchases without prior approval from the owner.

Claimant testified that the cash missing from the deposit was used on necessary business purchases for
which she submitted receipts to the employer’s bookkeeper in accordance with the employer’s policies,
as she understood them. Transcript at 22-23. In rebuttal, the owner testified that she searched for, but did
not find, the products claimant asserted she had purchased, and that the owner did not verify with the
bookkeeper whether any receipts had been received from claimant to support that she had made the
purchases. Transcript at 10. As the employer bears the burden of proof, this evidence fails to establish
that, more likely than not, claimant willfully or with wanton negligence violated the employer’s policy
regarding cash purchases, as claimant reasonably understood it.

Additionally, the employer asserted that on or around September 22, 2024, they notified claimant and
other employees that they expected them not to order additional product for the stores. EAB Exhibit 1 at
17. The employer further alleged that they discovered that claimant had ordered approximately $800 in
product “two days later” in violation of that expectation, and therefore did not allow her to work through
the date of her previously planned discharge. Transcript at 35. As presently developed, the record
suggests that claimant may have willfully or with wanton negligence violated this reasonable employer
expectation, and that the violation was a proximate cause of her September 23, 2024, discharge.
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However, the parties were not given a full opportunity to present evidence to support or rebut the
employer’s assertion, and further development of the record on this issue is therefore warranted.

Moreover, if the record on remand supports a finding that claimant willfully or with wanton negligence
violated a reasonable employer expectation, and such violation was a proximate cause of claimant’s
discharge, additional inquiry should be made, as mentioned above, to determine whether such a
violation constituted an isolated instance of poor judgment. Such inquiry should explore other alleged
willful or wantonly negligent behavior, regardless of whether it was a proximate cause of claimant’s
discharge.

ORS 657.270 requires the ALJ to give all parties a reasonable opportunity for a fair hearing. That
obligation necessarily requires the ALJ to ensure that the record developed at the hearing shows a full
and fair inquiry into the facts necessary for consideration of all issues properly before the ALJ in a case.
ORS 657.270(3); see accord Dennis v. Employment Division, 302 Or 160, 728 P2d 12 (1986). Because
further development of the record is necessary for a determination of whether claimant was discharged
for misconduct, Order No. 24-UI-277891 is reversed, and this matter is remanded.

DECISION: Order No. 24-UI-277891 is set aside and the matter remanded for further proceedings.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: February 4, 2025

NOTE: The failure of any party to appear at the hearing on remand will not reinstate Order No. 24-Ul-
277891 or return this matter to EAB. Only a timely application for review of the subsequent order will
cause this matter to return to EAB.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. If
you are unable to complete the survey online and wish to have a paper copy of the survey, please contact
our office.
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@plmt Understanding Your Employment
partment L
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for
Judicial Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AARSEIE NIRRT . MREAT AR R, FLARARPL BRI S, WREAF R
e, G DAL IR RS U, AR X L URTABE SR H RIVA R HE

Traditional Chinese

ER - ARG EEENRERE . WREATEARFR, AR RE LFERE. WREAFRELH
TRy G DAL IEZ RS RITR IR, [ M _E BRI BB Y R AR A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chl y - Quyét dinh nay anh hudng dén tre cap that nghiép clia quy vi. Néu quy vi khong hiéu quyét dinh nay,
hay lién lac v&i Ban Khang Cao Viéc Lam ngay lap tic. Néu quy vi khéng ddng y véi quyét dinh nay, quy Vi co
thé nép Don Xin Tai Xét Tw Phap vdi Toa Khang Céo Oregon theo cac hwdng dan dwoc viét ra & cudi quyét
dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revisién Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnoOHATHO —
HemeaneHHo obpaTtuTech B AnennsaunoHHbin KomuteT no TpyaoyctponcTsy. Ecnv Bbl He cornmacHbl C NPUHATBLIM
pelleHnem, Bbl MoxeTe nogatb XopaTtancteso o lNMepecmotpe CynebHoro Pewenua B AnennsuuoHHbin Cyg
wraTta OperoH, cneaysa MHCTPYKLUMAM, ONMCaHHBIM B KOHLIE peLLeHus.
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Khmer

GANGRIRS — IEUGAETIS SR UU M UHRTUIING SMSMINITIU N AEA [DOSITINAEASS
WUHIUGHIEGIS: AJUOIAGHANN:AYMISGINNMIENIMY I U SITINAERBSWTAIUGINGH
FUIBGIS IS INAHAMGEAMAIRAIGSMINS LRI MyWwHANIZginNiE Oregon ENWHSIHMY
BN SRS ARSI N GRS TR AP BiS:

Laotian

S — aﬂmﬂ&lb‘uJ_JEJ1J.'ﬂyiﬂUL‘]J’]UEjl.l2DUEmBﬂWUmD"Ijj‘WUQEjm“m mmmuc@ﬂ@mmmauu nuammmmﬂaywmwvmw
amswmmﬂjj"mciwmwm ﬂ“‘lUT“UJUE?J'IJJD‘U“]ﬂ“]E‘]OﬂDU Eﬂ“]‘1.]EJ“].U“]OUJJE]“]@BT”ﬂﬂMEﬂUEﬂODEWNOﬁUDﬂﬂ“}MBUWBUQD Oregon {3
EQUU‘umumm.uaﬂtt‘uymmuentagmewmwemmmmmw.

Arabic

iy Al e 385y s 1y }ébmmu,)u.,_pudmn;)bmmﬁﬁ‘,n;u&@u\:umu«_m e
)SllLJ&u.“\_".J_uzh_ﬂ_Lu.)”yLuLln_u_edjﬂ)deI.uJ.u“”ﬂ.&SM@}Jl&h‘\u‘)nﬁa

Farsi

S 8 80l Al e sA ala 8 e LAl aliDl (a3 e aread Sl b 80 3 R o A0 LS o S Gl ey aSa o da s
JET SV RVEPG. JEA ST [ I NEPG B L I G PR IR PPN BN | YA P A RV 5 PR S REI B PPN

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
Email: appealsboard@employ.oregon.gov

Website: www.Oregon.gov/employ/pages/employment-appeals-board.aspx

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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