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EMPLOYMENT APPEALS BOARD DECISION
2025-EAB-0001

Order No. 24-UI-276851 Affirmed ~ Overpayment Waiver Denied
Order No. 24-UI-276863 Modified ~ Overpayment Waiver Granted in Part, Denied in Part

PROCEDURAL HISTORY: On December 6, 2023, the Oregon Employment Department (the
Department) served notice of an administrative decision denying claimant’s November 9, 2023, request
for waiver of an overpayment of state and federal unemployment insurance benefits that the Department
had previously assessed (decision # 141629). Claimant filed a timely request for hearing on decision #
141629. On September 16, 2024, the Department issued an administrative decision denying claimant’s
July 8, 2024, request for a waiver of the same overpaid benefits that were at issue in her previous waiver
request (decision # L0006102008).* Claimant filed a timely request for hearing on decision #
L0006102008.

On December 12, 2024, ALJ Janzen conducted a hearing on both administrative decisions, and on
December 16, 2024, issued Orders No. 24-UI-276851 and 24-UI-276863, affirming decisions # 141629
and L0006102008, respectively. On December 30, 2024, claimant filed applications for review of
Orders No. 24-UI-276851 and 24-UI-276863 with the Employment Appeals Board (EAB).

Pursuant to OAR 471-041-0095 (October 29, 2006), EAB consolidated its review of Orders No. 24-UI-
276851 and 24-UI-276863. For case-tracking purposes, this decision is being issued in duplicate (EAB
Decisions 2025-EAB-0001 and 2025-EAB-0002).

WRITTEN ARGUMENT: EAB considered claimant’s written argument when reaching this decision.

! Decision # L0006102008 indicated that the Department received claimant’s waiver request on September 13, 2024,
However, the record shows that claimant actually submitted that request to the Department on July 8, 2024.
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EAB considered the entire consolidated hearing record, including witness testimony and any exhibits
admitted as evidence. EAB agrees with Order No. 24-UI-276851’s findings of fact, reasoning, and
conclusion that claimant’s November 9, 2023, overpayment waiver request should not be granted. Order
No. 24-UI-276851 is adopted. See ORS 657.275(2). Additionally, EAB agrees with the parts of Order
No. 24-UI-276863 concluding that claimant’s July 8, 2024, overpayment waiver request should not be
granted as to the overpaid regular unemployment insurance (regular UI) benefits,? and that claimant was
not at fault for the overpayment of Pandemic Emergency Unemployment Compensation (PEUC) and
Federal Pandemic Unemployment Compensation (FPUC) benefits. Those parts of Order No. 24-UI-
276863 are adopted. The rest of this decision addresses the waiver of PEUC and FPUC benefits based
on claimant’s July 8, 2024, waiver request.

FINDINGS OF FACT: (1) On March 17, 2020, claimant filed an initial claim for regular UI benefits.
The Department determined claimant’s weekly benefit amount to be $480.

(2) Claimant claimed benefits for the weeks of May 24, 2020, through July 25, 2020 (weeks 22-20
through 30-20) and September 27, 2020, through September 4, 2021 (weeks 40-20 through 35-21).
These are the weeks at issue.® For weeks 40-20 through 35-21, the Department paid claimant a total of
$23,520 in PEUC benefits. Additionally, the Department paid claimant $600 in FPUC benefits for each
of weeks 22-20 through 30-20, and $300 in FPUC benefits for each of the weeks of December 27, 2020,
through September 4, 2021 (weeks 53-20 through 35-21), for a total of $16,200 in FPUC benefits.

(3) Prior to filing her initial claim in March 2020, claimant had been employed at a restaurant. Shortly
before she filed her initial claim, the restaurant temporarily closed due to the COVID-19 pandemic,
leading claimant to be temporarily laid off. On or around June 1, 2020, the restaurant reopened, and
contacted claimant to let her know that she could return to work. However, claimant elected not to return
to work at the restaurant.

(4) In or around June 2021, the Department received information from the restaurant indicating that
claimant had elected not to return to work after the restaurant reopened in or around June 2020. The
Department subsequently issued an administrative decision concluding that claimant had quit work
without good cause, disqualifying her from receiving benefits. Based on that administrative decision, on
September 16, 2022, the Department issued an administrative decision concluding that claimant was not

2 In concluding that claimant was not eligible for waiver of the overpaid regular UI benefits, Order No. 24-UI-276863
erroneously used claimant’s self-reported annual salary at the time she filed the July 2024 waiver request as the primary basis
for determining that claimant did not meet the “against equity and good conscience” requirement under OAR 471-030-
0053(3)(b)(B) (June 23, 2024). Transcript at 43—44; Order No. 24-UI-276863 at 5-6. In fact, that provision of the rule
dictates that the income to be considered in that calculus is the “reported wages in the last four quarters [preceding the filing
of the waiver request],” and that #hat sum must be less than or equal to 200% of the federal poverty level for a family of four.
OAR 471-030-0053(3)(b)(B)(i). Nevertheless, the record does show that claimant’s reported wages for the four calendar
quarters preceding her July 2024 waiver request exceeded 200% of the FPL for a family of four, and that claimant therefore
is not eligible for a waiver of regular Ul benefits under that provision of the rule. Transcript at 20. As such, the error in Order
No. 24-UI-276863 was not material to the outcome, and further discussion here is unnecessary.

% Claimant also claimed and was paid regular Ul benefits for a series of weeks from May through September 2020, and all of
these benefits were later determined to have been overpaid. However, the orders under review, as adopted here, found that
claimant was not eligible for waiver of the overpayment of those benefits. As such, this analysis addresses only claimant’s
eligibility for waiver of federal (PEUC and FPUC) benefits.

Page 2
Case # 2023-UI-03590



EAB Decision 2025-EAB-0001

eligible for benefits that she had been paid, including those for the weeks at issue, and assessing an
overpayment for those benefits that claimant was required to repay to the Department. The decision also
concluded that claimant had made a willful misrepresentation of material fact to obtain those benefits,
by way of failing to correctly report her work separation, resulting in the assessment of penalties.

(5) Claimant appealed the September 16, 2022, overpayment decision. On May 24, 2023, after a
hearing, Order No. 24-UI-254717 was issued, modifying the September 16, 2022 overpayment decision
by affirming the assessed overpayment and requiring repayment under ORS 657.310, as the
overpayment had resulted from claimant’s failure to correctly report the work separation; but concluding
that claimant had not made a willful misrepresentation of material fact, and therefore was not subject to
penalties.* Order No. 24-UI-254717 has since become final without an application for review having
been filed with EAB.®

(6) Based on her employer-reported wages for the third quarter of 2023 through the second quarter of
2024 (September 1, 2023, through June 30, 2024), claimant had an average monthly wage of $5,884
during those four calendar quarters. For 2024, the federal poverty level for a family of four was $31,200.

(7) On July 8, 2024, claimant filed a request for a waiver of the overpayment of state and federal
benefits.

CONCLUSIONS AND REASONS: Claimant is entitled to a waiver of her overpaid PEUC and FPUC
benefits.

Waivers of PEUC overpayments are governed by 15 U.S.C. § 9025(e) which requires, for waiver to be
granted, that the overpayment of PEUC benefits be: (1) without fault on the part of the claimant, and (2)
that repayment be contrary to equity and good conscience. Similarly, waivers of FPUC overpayments
are governed by 15 U.S.C. § 9023(f), which requires, for waiver to be granted, that the overpayment of
FPUC benefits be: (1) without fault on the part of the claimant, and (2) that repayment be contrary to
equity and good conscience. With regard to overpayments of federal pandemic-related benefits,
including PEUC and FPUC benefits, federal guidance provides that, in general, “an individual is
considered to be without fault when the individual provided all information correctly as requested by the
state, but the state failed to take appropriate action with that information or took delayed action when
determining eligibility.” Unemployment Insurance Program Letter 20-21, Change 1 (UIPL 20-21
Change 1) at 9 (February 7, 2022). However, “a state may also find that an individual is without fault if
the individual provided incorrect information due to conflicting, changing, or confusing information or
instructions from the state... [or if] the individual was unable to reach the state despite their best efforts
to inquire or clarify what information the individual needed to provide[.]” UIPL 20-21 Change 1 at 10.

# Order No. 24-UI-254717 did not address the Department’s one-year limitation on recovery of non-fraud overpaid benefits
under ORS 657.267(4), despite the facts that benefits for most of the weeks at issue were paid more than one year prior to
assessment of the overpayment, and that the overpayment was ultimately determined to not be the result of willful
misrepresentation.

5 EAB has taken notice of these facts, which are contained in Employment Department records. OAR 471-041-0090(1) (May
13, 2019). Any party that objects to our taking notice of this information must submit such objection to this office in writing,
setting forth the basis of the objection in writing, within ten days of our mailing this decision. OAR 471-041-0090(2). Unless
such objection is received and sustained, the noticed facts will remain in the record.
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With respect to the “contrary to equity and good conscience” element, federal guidance provides that
states may defer to state law in defining what it means for repayment to be contrary to equity and good
conscience, or may use the federal standard. UIPL 20-21 Change 1, at 10. The federal standard provides
that recovery is “contrary to equity and good conscience” when one of at least three circumstances are
present. Those circumstances are: (1) recovery would cause financial hardship to the person from whom
it is sought; (2) the recipient of the overpayment can show (regardless of their financial situation) that
due to the notice that such payment would be made or because of the incorrect payment, either they have
relinquished a valuable right or changed positions for the worse; or (3) recovery would be
unconscionable under the circumstances. UIPL 20-21 Change 1, at 10-13. The guidance elaborates that
recovery would cause financial hardship where “review of the individual’s income to debts (including
copies of pay records and bills) reflects the hardship caused by having to repay an overpayment because
the individual needs much of their current income and liquid assets (including the CARES Act benefits
received) to meet ordinary and necessary living expenses and liabilities.” UIPL 20-21 Change 1, at 11.

ORS 657.317 provides, in relevant part:

% %k ok

(2)(a) Except as provided in paragraph (b) of this subsection, the director may waive recovery of
all or any part of overpaid benefits subject to repayment or deduction under ORS 657.310 (1) or
657.315 (1) if the director finds that recovery of the benefits would be against equity and good
conscience.

(b) The director may not waive recovery under this subsection of overpaid benefits that
are subject to the penalty imposed under ORS 657.310 (2).

(4) Any waiver granted under this section extinguishes all liability of the debtor for the waived
amounts.

OAR 471-030-0053 (June 23, 2024) provides, in relevant part:

* %k ok

(3) Overpayments will be waived if recovery of benefits is against equity and good conscience
based on the following criteria

(a) Automatic waiver criteria, the individual has claimant non-fault overpayment and

(A) Has reported wages in the last four quarters that are less than or equal to
300% of the federal poverty level for a family of four, OR

(B) Is a recipient of Temporary Assistance for Needy Families (TANF) within the
60 days prior to establishing the overpayment.
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(b) If automatic waiver criteria does not apply, claimants may request a waiver which
will be allowed if

* %k %k

(B) The individual has a claimant fault non-fraud overpayment and

(1) Has reported wages in the last four quarters that are less than or equal
to 200% of the federal poverty level for a family of four].]

The record shows that, under the federal guidelines above, claimant was without fault in causing the
overpayment. Order No. 24-UI-276863 correctly concluded that the state-law definition of “contrary to
equity and good conscience” applies here, as “Oregon has provided a definition for what is contrary to
equity and good conscience in OAR 471-030-0053.” Order No. 24-UI-276863 at 8. Nevertheless, the
order concluded that claimant did not meet that standard under state law because Order No. 24-UI-
254717 had determined that “[c]laimant’s overpayment was a claimant fault, non-fraud overpayment,”
and claimant’s reported wages for the relevant time period did not meet the requirements for waiver
eligibility based on claimant-fault, non-fraud overpayments. Order No. 24-UI-276863 at 56, 8. The
record does not support this conclusion.

Because claimant was without fault in causing the overpayment of federal benefits, as Order No. 24-UI-
276863 acknowledged, the correct provision of state law to apply to determine whether repayment of the
federal benefits would be against equity and good conscience is OAR 471-030-0053(3)(a)(A), for
“claimant non-fault overpayment[s].” Under that provision, the waiver request should be granted if the
individual’s reported wages for the last four calendar quarters prior to the filing of the July 2024 waiver
request (i.e., the third quarter of 2023 through the second quarter of 2024) are less than or equal to 300%
of the federal poverty level for a family of four. The record shows that for those four quarters, claimant
had reported wages which averaged $5,884 per month, or a total $70,608 for the entire four quarters. For
2024, the federal poverty level for a family of four was $31,200. Three times that amount is $93,600,
which is greater than claimant’s total reported wages for the last four calendar quarters. Therefore,
because claimant’s reported wages for the last four calendar quarters was less than or equal to 300% of
the federal poverty level, requiring repayment would be against equity and good conscience. Claimant’s
July 8, 2024, request for waiver of the overpaid PEUC and FPUC benefits is therefore granted.

DECISION: Order No. 24-UI-276851 is affirmed. Order No. 24-UI-276863 is modified, as outlined
above.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: February 4, 2025

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service stated above. See ORS 657.282. For forms and
information, visit https://www.courts.oregon.gov/courts/appellate/forms/Pages/appeal.aspx and choose
the appropriate form under “File a Petition for Judicial Review.” You may also contact the Court of
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Appeals by telephone at (503) 986-5555, by fax at (503) 986-5560, or by mail at 1163 State Street,
Salem, Oregon 97301.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. If
you are unable to complete the survey online and wish to have a paper copy of the survey, please contact
our office.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VoI quyet dinh nay, quy vi cé thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGRUIS — WUGAEEISNISTUU M IUHATUILNESMSMANIHIUINAHA (U SIDINNAERSS
WUHNUGRMIEGIS: AJUSAGHANN:RYMIZZIANMINIMY I [UUSITINAERBSWILUUGIMSifuGH
FUIGIS IS INNAEAMGIAMRGH RGN sMiNSaufigiHimmywHnnigginnit Oregon ENWHSIAMY
B HNNSiE Ui NGH LIS GRIHTIS:

Laotian

SRk TE - ﬂﬂL"Iﬂﬁ]lJl_IJJEJfUﬂwEﬂUL"mUEj‘LIRDUEmBﬂﬂUmDﬂjjﬂU“SjmﬂU mmwwu:m‘hmmna‘uu ne ;Jmmmmmmvw.um;unmu
BmBUﬂﬂU'ﬂ"ljj"lllciijUm mmwucmmmmmmw‘u Eﬂ“]l]EJ“].LJ"]C]FJLJZ']“Iqu”3"1“]MEHUEHO?JE“]L"IO%UU"I?J"TJJBUWSDQO Oregon (s
IOUUMNUDCTLUﬂﬂEE‘LIvlﬂEﬂUSIﬂ‘EOUm@M?_ﬂ’]U‘DSjﬂ’mmﬁUU

Arabic

g5y Al e 395 Y S 13 5 0l Jeall e Jlia el Joc 1A 13 ngi o 13 el Aalal) Al A Jle S 61l T
)1)9.” Jé..d:u)_‘.a.‘ll x_Illi.Lh;:.)‘}Tl)‘CL'uLI.iu_‘.jd}i_ﬂi)lql_'-_‘iuuﬁ‘_fll:ﬂ.pas;a.j:ﬂmy&n i.n;'l).aﬁ‘_g}i.i

Farsi

o 3 R a8l s aladin al s ala 8 il L aloaliBl g (38 se area’ ol b 81 218 o B0 Ll o 80 sl e paSa pl g
S I st Gl 50 &) Il anad ool 1l Gl 50 25 se Jeadl ) i 31 ealiiad L gl 55 e sl il oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
Email: appealsboard@employ.oregon.gov

Website: www. Oregon.gov/employ/pages/employment-appeals-board.aspx

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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