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Reversed & Remanded

PROCEDURAL HISTORY: On November 7, 2024, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant was discharged by the
employer for misconduct, disqualifying claimant from receiving benefits effective October 13, 2024
(decision # L0007112424).! Claimant filed a timely request for hearing. On December 16, 2024, ALJ
Ensign conducted a hearing, and on December 19, 2024, issued Order No. 24-UI-277385, affirming
decision # L0007112424.2 On December 23, 2024, claimant filed an application for review with the
Employment Appeals Board (EAB).

WRITTEN ARGUMENT: Claimant submitted written arguments on December 23 and 26, 2024. EAB
did not consider claimant’s December 23, 2024, argument when reaching this decision because he did
not include a statement declaring that he provided a copy of the argument to the opposing party or
parties as required by OAR 471-041-0080(2)(a) (May 13, 2019). Additionally, both arguments
contained information that was not part of the hearing record, and did not show that factors or
circumstances beyond claimant’s reasonable control prevented him from offering the information during
the hearing as required by OAR 471-041-0090 (May 13, 2019). EAB considered only information
received into evidence at the hearing when reaching this decision. See ORS 657.275(2). EAB considered
claimant’s December 26, 2024, argument to the extent it was based on the record.

The parties may offer new information, such as the new information contained in claimant’s written
arguments, into evidence at the remand hearing. At that time, it will be determined if the new
information will be admitted into the record. The parties must follow the instructions on the notice of the

! Decision # L0007112424 stated that claimant was denied benefits from October 27, 2024, to October 25, 2025. However, as
decision # L0007112424 found that claimant was discharged on October 17, 2024, the decision should have stated that
claimant was disqualified from receiving benefits beginning Sunday, October 13, 2024, and until he earned four times his
weekly benefit amount. See ORS 657.176.

2 Order No. 24-UI-277385 stated that claimant was disqualified from receiving benefits effective October 27, 2024. Order

No. 24-UI-277385 at 4. However, as the order under review found that claimant was discharged on October 17, 2024, the
October 27, 2024, date is presumed to be an error.
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remand hearing regarding documents they wish to have considered at the hearing. These instructions
will direct the parties to provide copies of such documents to the ALJ and the other parties in advance of
the hearing at their addresses as shown on the certificate of mailing for the notice of hearing.

FINDINGS OF FACT: (1) Organic Materials Review Institute employed claimant as their marketing
manager from October 2021 through October 17, 2024. Claimant reported directly to the employer’s
deputy director.

(2) The employer expected claimant to keep his supervisor updated on all of claimant’s projects and to
notify the supervisor (the deputy director) if any emergencies relating to claimant’s projects arose.
Additionally, the employer expected claimant to submit drafts of the organization’s general-audience
newsletters to the supervisor for review prior to publication. Claimant understood these expectations.
Claimant typically kept his supervisor updated on the progress of his projects via his weekly meetings
with her, and by sending her emails with updates.

(3) In February, March, August, and September 2024, the employer had discussions with claimant
regarding the quality of his work. On October 3, 2024, the employer placed claimant on a performance
improvement plan (PIP) that required claimant to improve on a number of areas of his performance,
including his “technical skills and ability, quality of work, and decision making.” Transcript at 6. The
PIP required claimant to make these improvements between October 3 and December 2, 2024. On
October 7, 2024, claimant signed an acknowledgement of the PIP’s requirements.

(4) Prior to October 2024, claimant began working with another organization (CABI) on the launch of a
website that would function as a collaborative effort between the two organizations. By October 2024,
the project was progressing as planned, and claimant felt confident that the website would be able to
launch on time. Based on this understanding, claimant drafted a newsletter that was “very upbeat and
very positive announcing [the] CABI partnership,” and submitted it to his supervisor for review.
Transcript at 20. As drafted, the newsletter contained information about the launch that claimant knew to
be incorrect at the time, as it did not acknowledge issues that remained to be solved prior to launch.
However, based on his assessment of how the launch was progressing, claimant was confident that the
issues would be solved within 48 hours of when he drafted the newsletter, and that the information
would therefore be correct at the time of publication. Because of how busy the employer’s organization
was at the time, claimant believed that it would be preferable to submit the newsletter draft as written, as
opposed to omitting the information and then adding it back in once it proved to be correct. Claimant
also believed that, should the information in the draft prove incorrect, there would be enough time prior
to launch to correct the information in the newsletter.

(5) Around the same time that claimant completed the newsletter draft and submitted it for review,
CABI launched the website without consulting claimant or anyone else at the employer’s organization.
At launch, the website contained significant errors. On the morning of October 8, 2024, claimant learned
of the unexpected launch and discovered the errors on the website and notified the employer’s executive
director, director of technical services, and manager of the information technology (IT) department of
what had occurred. Claimant did not notify his supervisor at that time, or at the weekly check-in meeting
scheduled for that afternoon, because she was not particularly involved in the project, and claimant
therefore believed that she would not be able to help address the issues with the launch. Nevertheless,
shortly after the check-in meeting, claimant’s supervisor learned of these issues from the executive

Page 2
Case # 2024-UI-25710



EAB Decision 2024-EAB-0867

director. After learning of the issues with the website launch, claimant’s supervisor instructed claimant
to take down the website, which he did later that afternoon. Claimant also made sure that the newsletter
was not published with the now-inaccurate information, and contacted the press to notify them of a
delay in the launch of the website.

(6) On October 17, 2024, the employer discharged claimant because he had failed to notify his
supervisor of the issues with the website launch, and because he had included information in the
newsletter that proved to be inaccurate, both of which the employer felt violated the terms of the PIP.

CONCLUSIONS AND REASONS: Order No. 24-UI-277385 is set aside and this matter remanded for
further development of the record.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a) (September 22, 2020).
“‘[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to act is conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c). In a discharge case, the employer has the burden to establish misconduct by a
preponderance of evidence. Babcock v. Employment Division, 25 Or App 661, 550 P2d 1233 (1976).

Isolated instances of poor judgment are not misconduct. OAR 471-030-0038(3)(b). The following
standards apply to determine whether an “isolated instance of poor judgment” occurred:

(A) The act must be isolated. The exercise of poor judgment must be a single or
infrequent occurrence rather than a repeated act or pattern of other willful or wantonly
negligent behavior.

(B) The act must involve judgment. A judgment is an evaluation resulting from
discernment and comparison. Every conscious decision to take an action (to act or not to
act) in the context of an employment relationship is a judgment for purposes of OAR
471-030-0038(3).

(C) The act must involve poor judgment. A decision to willfully violate an employer’s
reasonable standard of behavior is poor judgment. A conscious decision to take action
that results in a wantonly negligent violation of an employer’s reasonable standard of
behavior is poor judgment. A conscious decision not to comply with an unreasonable
employer policy is not misconduct.

(D) Acts that violate the law, acts that are tantamount to unlawful conduct, acts that
create irreparable breaches of trust in the employment relationship or otherwise make a
continued employment relationship impossible exceed mere poor judgment and do not
fall within the exculpatory provisions of OAR 471-030-0038(3).
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OAR 471-030-0038(1)(d).

The employer discharged claimant because he had failed to notify his supervisor of the issues with the
website launch, and because he had included information in the newsletter that proved to be inaccurate,
both of which the employer felt violated the terms of the PIP. The order under review determined that in
addition to these reasons, the employer also discharged claimant because he “did not follow his
supervisor’s directions on how to address the situation.” Order No. 24-UI-277385 at 3. This
determination was based on the following finding:

When claimant’s supervisor found out about the issues, she directed claimant to shut down the
website and project launch immediately. Claimant did not immediately shut the launch down as
he had been directed. Claimant waited several hours, as he felt that he would be able to correct
the situation. Claimant hoped to have the launch go through as planned. When that was not
possible, he shut down the site and the launch.

Order No. 24-UI-277385 at 2. This finding is not supported by the record as developed, which shows
only that claimant’s supervisor asked him to take down the website on the afternoon of October 8, 2024,
and that he did so during the same afternoon. See Transcript at 14. Likewise, the record as developed
shows only that the employer discharged for the draft newsletter with incorrect information and the
failure to notify his supervisor about the issues with the website launch. See Transcript at 5, 18—-19. On
remand, the ALJ should inquire as to whether claimant failed to take down the website in a timely
manner after being instructed to do so; if so, whether this was a reason for discharge; and, if so, whether
claimant’s conduct here constituted a willful or wantonly negligent violation of the employer’s
expectations.’

Regarding claimant’s inclusion of incorrect information in the newsletter draft, the order under review
concluded that claimant “submitted a draft of an internet newsletter to be published that day which
included information which he knew to be incorrect at that time,” and that claimant’s actions in doing so
were at least wantonly negligent. Order No. 24-UI-277385 at 3. The record does not support these
findings and conclusion. Instead, the record shows that claimant included information in the newsletter
draft which he had reason to believe would be accurate at the time that it was published, that he
submitted the draft for review with sufficient time to revise or correct it if the information proved to be
inaccurate, and that he acted as such because he believed that doing so would most likely be the most
efficient way of proceeding. As such, the employer has not met their burden to show that claimant’s
inclusion of potentially-incorrect information in the newsletter draft constituted a willful or wantonly
negligent violation of their expectations.

However, claimant’s failure to notify his supervisor of the issues with the website constituted a willful
or wantonly negligent violation of the employer’s expectations. At hearing, claimant testified that he
understood that the employer expected him to keep his supervisor updated on his projects, and that the
employer expected him to notify his supervisor “if there was an emergency.” Transcript at 22. Claimant

3 To the extent that claimant failed to timely take down the website and was discharged, in part, for this reason, the record
indicates that any such failure should be considered part of the same occurrence as claimant’s failure to notify his supervisor
of the issues with the website. See Perez v. Employment Dept., 164 Or. App. 356, 365, 992 P2d 460 (1999); MacKillop v.
Employment Dept., 172 Or App 207, 18 P3d 461 (2001).
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suggested in his testimony that the website launch was not an emergency. Transcript at 22. Claimant
also testified that he did not initially notify his supervisor about the issue because he was too busy trying
to manage the situation, and because he felt that, as she was not particularly involved in the project, she
“could not give [claimant] direction or advice” on how to proceed. Transcript at 21-23. Claimant’s
explanation here is unconvincing.

Although the record does not define what would have constituted an “emergency” in the context of
claimant’s work, it is reasonable to infer that a situation like the website launch, which apparently
required an expedited response and notice to several members of upper management, was sufficiently
urgent that claimant either knew or should have known that the employer would have expected him to
notify his supervisor. Thus, claimant’s failure to notify his supervisor of the website issue violated the
employer’s expectations. Further, while claimant suggested that he was unable to notify his supervisor
because of how busy he was, the record shows that claimant regularly kept his supervisor updated on his
projects, including via email, and that he also participated in a meeting with her that afternoon. The
record also shows that claimant had time to notify the employer’s executive director, director of
technical services, the manager of IT department of what had occurred. Therefore, claimant more likely
than not had sufficient opportunity to notify his supervisor of the website issues, and knew that he was
expected to do so, but chose not to because he felt, essentially, that she would not be helpful in the
matter. Claimant therefore violated the employer’s expectation with at least wanton negligence.

While claimant’s failure to notify his supervisor of the issue with the website was a willful or wantonly
negligent violation of the employer’s expectations, the record does not show that claimant’s failure to do
so exceeded mere poor judgement under the provisions of OAR 471-030-0038(1)(d)(D). As such,
claimant’s conduct here may have been an isolated instance of poor judgment. However, further
information is necessary to determine whether claimant’s conduct was isolated, and not a repeated act or
pattern of other willful or wantonly negligent behavior. While the employer’s witness outlined at
hearing the broad bases for the issuance of the PIP that they felt claimant’s conduct had violated, the
record lacks any information regarding claimant’s conduct that led to the issuance of the PIP or any
other related disciplinary proceedings. On remand, the ALJ should develop the record to show what
specific conduct led to the issuance of the PIP, how, if at all, such conduct violated the employer’s
expectations, and, if so, whether claimant’s prior violations of the employer’s expectations were done
willfully or with wanton negligence.

Finally, the record as developed lacks sufficient detail as to both the technical nature of the work that
claimant performed for the employer, and a clear timeline of the events that led directly to claimant’s
discharge. On remand, the ALJ is advised to obtain a foundational context for these events, and to
determine, to a reasonable degree of specificity, when the events material to this work separation
occurred.

ORS 657.270 requires the ALJ to give all parties a reasonable opportunity for a fair hearing. That
obligation necessarily requires the ALJ to ensure that the record developed at the hearing shows a full
and fair inquiry into the facts necessary for consideration of all issues properly before the ALJ in a case.
ORS 657.270(3); see accord Dennis v. Employment Division, 302 Or 160, 728 P2d 12 (1986). Because
further development of the record is necessary for a determination of whether claimant was discharged
for misconduct, or an isolated instance of poor judgment, Order No. 24-UI-277385 is reversed, and this
matter is remanded.
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DECISION: Order No. 24-UI-277385 is set aside, and this matter remanded for further proceedings
consistent with this order.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: January 24, 2025

NOTE: The failure of any party to appear at the hearing on remand will not reinstate Order No. 24-UlI-
277385 or return this matter to EAB. Only a timely application for review of the subsequent order will
cause this matter to return to EAB.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. If
you are unable to complete the survey online and wish to have a paper copy of the survey, please contact
our office.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VoI quyet dinh nay, quy vi cd thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decisién, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGEINS — IEUGH PGS S SE U MR HADIINE SMSMINITIUAANAEA [TSITINAEASS
WATTIGREEIS: YUNAGHELN:RYMIGGIMNMENIMYI U SITINAFASS W RIUGIMSIGH
UGS IS INNAEAMGIAMRGR G sMINSafigiHimmywHnnigginnit Oregon ENWHSIHMY
ieusAinN SR eSO GUUMBISIUGR Y EIS:

Laotian

(3Na - ﬂﬂmﬂﬁlw‘l.l.UEJlJﬂwEﬂUL‘"mUEj‘LIaDUEmSI’ﬂ’lUmDﬂjjﬂD“Sjm‘m T.T’liﬂ"lUUEoﬂ’%ﬂ’mOﬁlIU ne ;Jmmmmmmvwmwmw
BmBUﬂﬂU‘Q"Ijj"lllcijJU'lij mmwucmmmmmmw‘u Eﬂ“llJEJ“].LJ"]ClFJUﬂ“’lqu”3"1”]‘JJEﬂUEﬂOﬂJﬂ“]L"IOﬁUJJ"I?J"TJJBUWSDQO Oregon (s
EOUUUNUOmﬂUﬂﬂEE‘,LIMU’WEﬂUBﬂ‘E@E_,JE’IBU?.ﬂ’]UQSjﬂ’mOﬁUU.

Arabic

gy iy ¢l 13 e 315 Y S 1) g el el e e g o) 51 130 g o113l Ealal) Al i e 3 381l 1
)1)3:.‘[1 Ljéﬁ‘:bj-‘uljl gL‘Lﬁfjl&L‘uL‘xaU_‘3d}:_“:)3'._\_‘nl_ﬁ4..ﬁ_:’13\.¢5:m.‘13\_uy‘éll :LRA‘).AH‘_;}S.\:.

Farsi

S R a8l s ahaatin ol ala 3 il L aloaliBl g (38 se mpeat ol b 81 0K o IO Ll o 80 dll e paSa pliaa g
S IR et Gl 50 & ) I anad ool 1 Sl 50 25m se Jeadl ) i 3l ealid L gl 55 e sl Cylia ) oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
Email: appealsboard@employ.oregon.gov

Website: www. Oregon.gov/employ/pages/employment-appeals-board.aspx

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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