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Late Application for Review Allowed
Affirmed
Disqualification

PROCEDURAL HISTORY: On August 16, 2024, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant quit working for the
employer without good cause and was disqualified from receiving benefits effective July 28, 2024
(decision # L0005821804).! Claimant filed a timely request for hearing. On November 4, 2024, ALJ
Goodrich conducted a hearing, and on November 12, 2024, issued Order No. 24-UI-272972, affirming
decision # L0005821804. On December 2, 2024, Order No. 24-UI-272972 became final without
claimant having filed an application for review with the Employment Appeals Board (EAB). On
December 20, 2024, claimant filed a late application for review with EAB.

EVIDENTIARY MATTER: EAB has considered additional evidence when reaching this decision
under OAR 471-041-0090(1) (May 13, 2019). The additional evidence is the written statement included
with claimant’s late application for review, has been marked as EAB Exhibit 1, and provided to the
parties with this decision. Any party that objects to EAB taking notice of this information must send
their objection to EAB in writing, stating why they object, within ten days of EAB mailing this decision.
OAR 471-041-0090(2). Unless EAB receives and agrees with the objection, the exhibit will remain in
the record.

WRITTEN ARGUMENT: Claimant submitted a written argument in the form of documents attached
to her December 20, 2024, application for review. Claimant also submitted a written argument on
January 6, 2024, which included a written portion as well as attached documents, most of which were
the same documents attached to the December 20, 2024, argument. Claimant’s arguments contained
information that was not part of the hearing record, and did not show that factors or circumstances

! Decision # L0005821804 stated that claimant was denied benefits from July 28, 2024 to July 26, 2025. However, decision #
L0005821804 should have stated that claimant was disqualified from receiving benefits beginning Sunday, July 28, 2024 and
until she earned four times her weekly benefit amount. See ORS 657.176.
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beyond claimant’s reasonable control prevented her from offering the information during the hearing.
Under ORS 657.275(2) and OAR 471-041-0090 (May 13, 2019), EAB considered only information
received into evidence at the hearing when reaching this decision. EAB considered claimant’s arguments
to the extent they were based on the record.

FINDINGS OF FACT: (1) Petco Animal Supplies Stores, Inc. employed claimant from August 2023
until August 1, 2024. Claimant worked as a general manager of one of the employer’s stores located in
Eugene, Oregon.

(2) KW, an animal care lead, was an employee who also worked at the store and was supervised by
claimant. Claimant had a difficult working relationship with KW.

(3) In December 2023, the employer discharged an employee whom claimant had recently hired and
who, unbeknownst to claimant, had begun a romantic relationship with KW. The employer discharged
the employee because after a customer complaint, the employer discovered that the employee was a
convicted felon. Claimant was out of state at a funeral at the time, and was not involved in discharging
the employee. However, KW blamed claimant for the employee’s discharge.

(4) Beginning in January 2024, KW had an attitude and belittled claimant, making comments like,
“[TThat’s just stupid” or “Why would you like be an idiot like that?” Transcript at 14-15. Claimant tried
to address KW’s treatment by stating that they were not allowed to speak to claimant that way and
telling them to calm down and take a walk. However, KW’s insubordinate treatment continued, and they
would ignore things claimant said or intentionally do things claimant had told them not to do.

(5) In February 2024, claimant, as a team-building exercise, had an undersized fish in her office so
employees could for care for it and raise it to an appropriate size to be sold. A customer overheard KW
talking with another employee about a plan to kill the fish by pouring clear soda into the fish’s
enclosure. The customer overheard KW state, “[Claimant’s] going to be so bummed about this. It’s
going to be hilarious,” and “I really enjoy making [claimant’s] life a living hell.” Transcript at 18-19.
The customer called claimant’s store and conveyed what he had overheard. When he called, KW
intercepted the message and prevented it from reaching claimant.

(6) Shortly thereafter, claimant came to work and found the fish was dead. A few weeks later, the
customer called again, described what he had overheard, and the information reached claimant. Claimant
conveyed the information from the customer to her supervisor. The supervisor told claimant to
personally interview KW, the employee they were talking to, a third employee who overheard them
talking, and the customer.

(7) Claimant considered the employer’s direction that she personally interview the individuals concerned
to be inappropriate because she viewed herself as the complaining party. Claimant conducted the
interviews, emailed them to her supervisor and the employer’s human resources (HR) department, and
asked what the next steps would be. Based on the interviews she conducted, claimant believed KW had
killed the fish. The employer ultimately determined that they could not substantiate that KW had killed
the fish. However, the employer never told claimant the outcome of their investigation.
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(8) In May 2024, the employer did a walk-through inspection of claimant’s store and failed the store,
which potentially placed claimant’s job in jeopardy. Though the employer did not discharge claimant,
KW believed that claimant would lose her job. A customer overheard KW laughing and joking “about
finally getting [claimant] fired.” Transcript at 35. The customer thought KW’s reaction was
inappropriate. The customer emailed the store conveying what they had heard and expressing their
disapproval. The email address the customer emailed was one to which KW had access. KW saw the
email and replied to the customer with a threatening email.

(9) Claimant reported KW’s conduct regarding emailing the customer to her supervisor and the HR
department. The employer tried to investigate but when they attempted to contact the customer, the
customer ignored them. After reporting the incident, claimant heard nothing back from the employer as
to whether any action would be taken against KW.

(10) KW continued to be rude or ignore claimant at times. Claimant sometimes would caution KW and
report some of these matters to her supervisor and the HR department. When cautioned, KW often
responded by complaining to the employer’s HR department that claimant was retaliating against them.
Claimant wanted to discharge KW, but was concerned about doing so without support from her
supervisor and the HR department, because she believed it was likely KW would complain that the
discharge was retaliatory.

(11) The difficulties claimant experienced with KW and the employer’s lack of communication and
pattern of inaction against KW negatively affected claimant’s mental health. Claimant had weekly panic
attacks and, at some point during her employment, was diagnosed with generalized anxiety and
depression.

(12) By the start of July 2024, KW was absent or tardy for work enough times that terminating KW’s
employment was justified under the employer’s attendance policies. On July 5, 2024, claimant asked for
authorization from her supervisor and the HR department to discharge KW based on their attendance
policy violations. On July 8, 2024, the employer informed claimant that her supervisor and the HR
department approved of discharging KW. On July 11, 2024, claimant asked that another manager be
present when KW was discharged. On the same day, the HR department replied that claimant’s
supervisor would be present by telephone when KW was discharged.

(13) Claimant did not immediately discharge KW. On July 28, 2024, claimant emailed her supervisor
stating that she had hoped to first complete a medical leave of absence and then discharge KW, but that
KW?’s attendance problems were continuing. Claimant stated that she planned to discharge KW in
person on August 3, 2024. Claimant finalized KW’s discharge paperwork on July 29, 2024. KW worked
her last day of work on July 31, 2024.

(14) Claimant was scheduled to count inventory during an overnight shift starting on July 31, 2024, and
ending on August 1, 2024. In the early morning hours of August 1, 2024, claimant checked her email
and became aware of a July 30, 2024, anonymous email from an employee who worked at the store. The
anonymous email contained a forwarded email they originally sent to the employer on July 4, 2024,
which was also anonymous and in which the emailer listed multiple allegations relating to KW, some of
which claimant had not been aware of. The anonymous emailer stated to claimant, “I wanted you . . . to
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be aware of us anonymously sending a letter to corporate,” and “We also sent this a while ago and
nothing has come of it.” Exhibit 1 at 3.

(15) When claimant read the email chain, which included some allegations against KW claimant had not
known previously, and the emailer’s assertion that the employer had taken no action, claimant concluded
that the employer would continue to not take action against KW and that their poor communication
would continue. Claimant decided to quit working for the employer and left the store in the middle of
the shift. Claimant did not work for the employer again.

(16) Later on August 1, 2024, claimant sent the employer a resignation email. The email outlined
claimant’s difficulties with KW, and raised examples of times the employer had failed to communicate.
The director of the employer’s HR department emailed claimant advising that her “feedback was taken
seriously and will be addressed accordingly,” and noting that the allegations in the anonymous email
were being investigated. Exhibit 1 at 1.

(17) At the time claimant resigned, KW had already worked her last day at the store and was scheduled
to be discharged on August 3, 2024. However, claimant concluded that because she had “had such a
battle with one person for so long,” the employer would not support claimant “any differently with
anybody else,” such as another employee who might be as difficult work with, as KW had been.
Transcript at 47.

(18) On November 12, 2024, OAH mailed Order No. 24-UI-272972 to claimant’s address on file with
OAH. Order No. 24-UI-272972 stated, “You may appeal this decision by filing the attached form
Application for Review with the Employment Appeals Board within 20 days of the date that this
decision is mailed.” Order No. 24-UI-272972 at 5. Order No. 24-UI-272972 also stated on its Certificate
of Mailing, “Any appeal from this Order must be filed on or before December 2, 2024, to be timely.”

(19) Claimant did not receive Order No. 24-UI-272972 in the mail. EAB Exhibit 1 at 1. On November
29, 2024, claimant called OAH and inquired about the status of the order. An OAH representative
advised that Order No. 24-UI-272972 had been mailed to claimant’s address of record. Claimant
confirmed her address with the OAH representative and requested OAH mail a second copy of the order
to her. Claimant also did not receive the second copy of Order No. 24-UI-272972 in the mail. EAB
Exhibit 1 at 1.

(20) On December 17, 2024, claimant called OAH again, and an OAH representative emailed Order No.
24-UI-272972 to claimant. EAB Exhibit 1 at 1. On December 20, 2024, claimant filed a late application
for review of Order No. 24-UI-272972.

CONCLUSIONS AND REASONS: Claimant’s late application for review of Order No. 24-UI-272972
is allowed. Claimant quit work without good cause.

Late Application for Review. An application for review is timely if it is filed within 20 days of the date
that the Office of Administrative Hearings (OAH) mailed the order for which review is sought. ORS
657.270(6); OAR 471-041-0070(1) (May 13, 2019). The 20-day filing period may be extended a
“reasonable time” upon a showing of “good cause.” ORS 657.875; OAR 471-041-0070(2). “Good
cause” means that factors or circumstances beyond the applicant’s reasonable control prevented timely
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filing. OAR 471-041-0070(2)(a). A “reasonable time” is seven days after the circumstances that
prevented the timely filing ceased to exist. OAR 471-041-0070(2)(b). A late application for review will
be dismissed unless it includes a written statement describing the circumstances that prevented a timely
filing. OAR 471-041-0070(3).

The application for review of Order No. 24-UI-272972 was due by December 2, 2024. Because claimant
did not file her application for review until December 20, 2024, the application for review was late.

OAH attempted to mail Order No. 24-UI-272972 to claimant’s address of record twice. Despite
confirming that the address OAH had on file for her was accurate, claimant did not receive Order No.
24-UI-272972 in the mail either time it was sent. Claimant’s failure to receive Order No. 24-UI-272972
in the mail despite it being sent to her current address was a factor beyond her reasonable control that
prevented her from timely filing an application for review. On December 17, 2024, claimant received an
emailed copy of Order No. 24-UI-272972, and the factor beyond her control ended. Claimant filed a late
application for review three days later, on December 20, 2024. Claimant therefore established good
cause to extend the deadline to file an application for review, and filed her application for review within
a seven-day reasonable time. Claimant’s late application for review therefore is allowed.

Voluntary Leaving. A claimant who leaves work voluntarily is disqualified from the receipt of benefits
unless they prove, by a preponderance of the evidence, that they had good cause for leaving work when
they did. ORS 657.176(2)(c); Young v. Employment Department, 170 Or App 752, 13 P3d 1027 (2000).
“Good cause . . . is such that a reasonable and prudent person of normal sensitivity, exercising ordinary
common sense, would leave work.” OAR 471-030-0038(4) (September 22, 2020). “[T]he reason must
be of such gravity that the individual has no reasonable alternative but to leave work.” OAR 471-030-
0038(4). The standard is objective. McDowell v. Employment Department, 348 Or 605, 612, 236 P3d
722 (2010). Claimant had generalized anxiety and depression, a permanent or long-term “physical or
mental impairment” as defined at 29 CFR §1630.2(h). A claimant with an impairment who quits work
must show that no reasonable and prudent person with the characteristics and qualities of an individual
with such an impairment would have continued to work for their employer for an additional period of
time.

Claimant voluntarily left work without good cause. To the extent claimant quit work because she
concluded, after receiving the anonymous email, that the employer would not take action against KW
and that their poor communication would continue, claimant left work without good cause.

The record shows that for some months, the employer had failed to take action against KW despite
having been made aware of troubling allegations against them, such as KW allegedly killing a fish, and
sending a complaining customer a threatening email, among other matters. Although the employer
investigated and determined that they could not substantiate that KW killed the fish, they never informed
claimant of the outcome of the investigation. Similarly, while the employer’s efforts to investigate the
threatening email to the customer was stymied by the customer’s lack of cooperation, claimant never
heard back from the employer as to whether any action would be taken against KW. The difficulties
claimant experienced with KW, along with the employer’s lack of communication and apparent pattern
of inaction against KW negatively affected claimant’s mental health. Claimant developed weekly panic
attacks and, at some point during her employment, was diagnosed with generalized anxiety and
depression.
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Nevertheless, a reasonable and prudent person with the characteristics and qualities of an individual with
claimant’s conditions would not quit work when claimant did based on a belief that the employer would
not take action against KW. As of the date that claimant quit, August 1, 2024, claimant’s supervisor and
the HR department had authorized claimant to discharge KW. Claimant had finalized KW’s discharge
paperwork on July 29, 2024, and KW had already worked her last day. Though claimant planned to
discharge KW in person on August 3, 2024, claimant’s supervisor would be present for the meeting by
telephone. Therefore, the record shows that the employer had committed to taking action against KW
and fully supported claimant’s decision to discharge them.

Further, a reasonable person with the characteristics of claimant’s conditions would not have concluded
based on the anonymous email that the employer was wavering in their support for discharging KW.
The email alleged, “We also sent this a while ago and nothing has come of it.” Exhibit 1 at 3. However,
the employer may simply have decided not to respond to the anonymous emailer while investigating the
matters the emailer alleged. Further, the employer had authorized claimant to discharge KW on July 8,
2024, only a few days after receipt of the anonymous email. While claimant did not begin the process of
discharging KW until some weeks later, it would have been logical for the employer to expect the
discharge to occur in short order after July 8, 2024, and the employer may have believed that the
imminent termination of KW’s employment would obviate the need to respond to the anonymous
emailer or investigate the allegations listed in the email. In any event, when claimant sent her August 1,
2024, resignation email that outlined examples of times the employer had failed to communicate along
with a forward of the anonymous email, the director of the employer’s HR department responded that
the allegations in the anonymous email were being investigated. This suggests that had claimant not
resigned and merely forwarded the anonymous email, the employer would have investigated the
allegations.

Similarly, though the employer’s lack of communication about the matters claimant had previously
reported was regrettable, the employer had been prompt and responsive in their communications with
claimant regarding the prospect of discharging KW for attendance violations. Claimant asked for
authorization from her supervisor and the HR department to discharge KW based on their attendance
policy violations on July 5, 2024, and received the authorization on July 8, 2024. On July 11, 2024,
when claimant asked that another manager be present during the discharge meeting, the HR department
replied the same day advising that claimant’s supervisor would be present for the meeting by telephone.
In addition, when claimant sent her resignation email, the employer’s director of the HR department
showed responsiveness by replying that claimant’s feedback would be taken seriously and addressed
accordingly. Though this occurred after claimant resigned, the director of the HR department may have
been similarly responsive had claimant not quit and simply sent the employer an email that outlined
examples of times the employer had failed to communicate.?

Next, to the extent claimant quit work because of KW’s treatment of her, claimant also left work without
good cause. The record shows that beginning in January 2024, KW was frequently rude, insulting, and
insubordinate toward claimant. KW may have killed the fish kept in claimant’s office, and openly

2 Claimant also testified that she felt that the employer would not have supported claimant in the future if she was faced with
working with another employee as difficult as KW had been. Transcript at 47. However, the mere possibility that claimant
would work with another employee as difficult as KW in the future and that the employer might fail to communicate about or
take prompt action against that employee, without a showing that those circumstances were likely to occur, is not sufficient to
present claimant with a grave situation.
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mocked claimant when claimant’s store failed the walk-through inspection, believing claimant would
lose her job. Claimant often reported KW’s conduct to the employer, but heard nothing back. KW’s
treatment of claimant contributed to her anxiety and depression conditions and, in part, caused her to
have weekly panic attacks.

However, at the time of claimant’s voluntary leaving, KW’s treatment did not present claimant with a
situation of such gravity that she had no reasonable alternative but to quit. As of the date when claimant
quit, KW had worked her last shift for the employer. Claimant had only to interact with KW once more,
at a discharge meeting scheduled for August 3, 2024. Clamant would have support in this meeting, as
claimant’s supervisor was set to join the meeting by telephone. There is reason to believe that the
discharge meeting would be straightforward given that the basis of the discharge would be KW’s
violation of attendance policies. The record lacks evidence that following through with the discharge
meeting posed any risk of harm to claimant given that, at hearing, claimant testified that she did not fear
KW, and that KW had never physically threatened claimant. Transcript at 40-41. Accordingly, at the
time claimant resigned, KW’s treatment did not present claimant with a grave situation because KW had
already worked her last day of work and was to be discharged imminently. Furthermore, even if
claimant’s situation was grave due to KW’s treatment as of when claimant quit on August 1, 2024,
claimant need not have resigned but could have simply pursued the reasonable alternative of discharging
KW on August 3, 2024, as planned.

For these reasons, claimant voluntarily left work without good cause and is disqualified from receiving
benefits effective July 28, 2024.

DECISION: Order No. 24-UI-272972 is affirmed.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: January 22, 2025

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service stated above. See ORS 657.282. For forms and
information, visit https://www.courts.oregon.gov/courts/appellate/forms/Pages/appeal.aspx and choose
the appropriate form under “File a Petition for Judicial Review.” You may also contact the Court of
Appeals by telephone at (503) 986-5555, by fax at (503) 986-5560, or by mail at 1163 State Street,
Salem, Oregon 97301.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. If
you are unable to complete the survey online and wish to have a paper copy of the survey, please contact
our office.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VoI quyet dinh nay, quy vi cé thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGAIS — IUGAEGEISSTUU S MUTEIUHAUINESMSMINIHIUINAEAY U0 SIDINNAEADS
WUHNUGAMNEGIS: AJUSIRGHANN:RYMIZINNMINIMY I [UAISITINAERBS W UUGIMIIGH
UGS IS INNAERMGIAMAGRRIe sMilSaIufigiHimmywnnnigginnit Oregon IMWHSIHMY
iGNNI GHUNRSIUGRIPTIS:

Laotian

(SNag — ﬂﬂmﬂﬁ]lﬂjJ_J[’.JUﬂwEﬂUmﬂUEle2DUEm@ﬂﬂUmDﬂjjﬂU“Bjm"m I]ﬂlﬂﬂiJUE”’lT'ﬂﬂ’mﬂﬁlllj ne ;]lJ"lL‘"IQmU]’WﬂwUUT]’]JJzﬂTU
emawmumjjw?wmwm ﬂ“ltﬂﬂl]UEiﬂlJﬂU“]ﬂ“]E’lOngJ']J mﬂwm.u"muwmoejomumUmawmmmﬁummuamawam Oregon W@
IOUUMNUDm"l.UﬂﬂEE‘LleﬂEﬂUSﬂtOUE’ISUlﬂ’]U”Sjﬂ"mOﬁUU

Arabic

ahy Sy 13 e (3815 Y S 1Y) 658 Jaall e i ey Jos) ¢ 51 a1 138 g ol 13) el Lalal) Alad) daia _Le,fu;ajl)ghu
)1)3.1 Ljs.*iu)_..ll_d_u.) CLU'U.-U-«\J}:.J)«L&JM“@M}J\&H‘UA\)&HJ

Farsi

o 3 R a8l s aladind )i ala 6 il L alialiBl (i 3 se aread Sul b 81 018 o 85 Lad 2 S sl ey aSa pl - da g
ASS I st Cual g & ) Sl et ol 31 gl 2 2sm ge Jead) ) g 31 saliial L o) $i e o)l Sl ) oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
Email: appealsboard@employ.oregon.gov

Website: www. Oregon.gov/employ/pages/employment-appeals-board.aspx

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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