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Modified
Request to Reopen Allowed
Late Request for Hearing Allowed
Overpayment Repayable by Deduction Only

PROCEDURAL HISTORY: On January 12, 2022, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant willfully made a
misrepresentation and failed to report a material fact to obtain benefits, and assessing an overpayment of
$38,380 in combined Pandemic Unemployment Assistance (PUA), Federal Pandemic Unemployment
Compensation (FPUC), and Lost Wages Assistance (LWA) benefits that claimant was required to repay,
plus a $5,487 monetary penalty. On February 1, 2022, the January 12, 2022 administrative decision
became final without claimant having filed a request for hearing.

On March 19, 2024, claimant filed a late request for hearing. ALJ Kangas considered the request, and on
May 28, 2024 issued Order No. 24-U1-255143, dismissing the request as late, subject to claimant’s right
to renew the request by responding to an appellant questionnaire by June 11, 2024. On June 11, 2024,
claimant filed a timely response to the appellant questionnaire. On July 1, 2024, the Office of
Administrative Hearings (OAH) mailed a letter stating that Order No. 24-Ul-255143 was vacated and
that a hearing would be scheduled to determine whether to allow claimant’s late request for hearing and,
if so, the merits of the January 12, 2022, administrative decision.

On July 26, 2024, the Office of Administrative Hearings (OAH) served notice that the hearing was
scheduled for August 14, 2024. On August 14, 2024, claimant failed to appear at the hearing, and on
August 15, 2024, ALJ Janzen issued Order No. 24-U1-262643, dismissing claimant’s request for hearing
due to his failure to appear. On August 30, 2024, claimant filed a timely request to reopen the hearing.
On November 22, 2024, ALJ Janzen conducted a hearing, and on November 26, 2024 issued Order No.
24-UI-274799, allowing claimant’s request to reopen the hearing, allowing claimant’s late request for
hearing on the January 12, 2022 administrative decision, and modifying that decision by concluding that
claimant was overpaid benefits but not due to a willful misrepresentation of fact, and was only liable for
repayment of $6,970 in PUA and $10,200 in FPUC benefits for the weeks of January 10 through
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September 4, 2021 (weeks 02-21 through 35-21). On December 16, 2024, claimant filed an application
for review of Order No. 24-UI-274799 with the Employment Appeals Board (EAB).

EAB considered the entire hearing record, including witness testimony and any exhibits admitted as
evidence. EAB agrees with the parts of Order No. 24-UI-274799 allowing claimant’s request to reopen
claimant’s late request for hearing, and concluding that claimant was overpaid benefits not as a result of
willful misrepresentation and was only liable for repayment of benefits for weeks 02-21 and later. Those
parts of Order No. 24-UI-274799 are adopted. See ORS 657.275(2). The rest of this decision addresses
the manner in which claimant must repay benefits for weeks 02-21 and later.

FINDINGS OF FACT: (1) On November 12, 2020, claimant filed an initial claim for PUA benefits.
The Department determined that claimant had a monetarily valid claim, with a weekly benefit amount of
$205.

(2) Claimant claimed benefits for the weeks of January 10 through September 4, 2021 (weeks 02-21
through 35-21). These are the weeks at issue. For each of the weeks at issue, the Department paid
claimant his weekly benefit amount of $205 in PUA benefits, totaling $6,970. Additionally, for each of
the weeks at issue, the Department paid claimant $300 in FPUC benefits, totaling $10,200.

(3) Prior to the COVID-19 pandemic, claimant provided services as a handyman, performing general
labor of various sorts including landscape maintenance, minor home repair, and automotive work.
Claimant did not hold a license with the Oregon Construction Contractor’s Board or any other licensing
body for these activities, as he did not believe that he needed a license. Claimant also did not register his
handyman activities as a business with the Oregon Secretary of State. Claimant had provided the
handyman services for several years until the beginning of the pandemic, typically earning between
$12,000 and $15,000 per year.

(4) Once the pandemic began, claimant was unable to find work, as the individuals for whom he had
provided handyman services were wary of having him come to their homes. Additionally, claimant was
quarantined for some time around April or May 2020 because he was caring for a household member
who had contracted COVID-19, and then claimant himself became sick with COVID-19.

(5) While claiming benefits, claimant regularly spoke to Department representatives to obtain assistance
in making sure that he was correctly entering his information on his claim forms and related
documentation. Claimant found that the information that the Department conveyed to him regarding
PUA eligibility often changed.

(6) In or around April 2021, the Department contacted claimant and instructed him to provide
documentation to substantiate the self-employment he had been performing prior to the pandemic.
“[W]ithin a couple days of [the Department]” directing him to provide this information, claimant
submitted a notarized affidavit from one of the individuals for whom he had provided handyman
services. Transcript at 113. The affidavit stated that claimant “had been contracted for multiple small
jobs including automotive and minor home repairs... beginning December 2018 until approximately
February 2020.” Exhibit 3 at 20. Additionally, claimant sent the Department copies of payment records
from Venmo and similar digital payment processors, as he was typically paid via such means.
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(7) On November 29, 2021, the Department issued an administrative decision concluding that claimant
was not eligible for PUA benefits effective December 27, 2020, because he failed to substantiate his
self-employment. The November 29, 2021, PUA determination became final without claimant having
filed a request for hearing. On March 19, 2024, claimant filed a late request for hearing on the
November 29, 2021, PUA determination. Claimant’s late request for hearing on the November 29, 2021,
PUA determination ultimately was dismissed on July 3, 2024. As of the date of this decision, claimant
has not filed an application for review of the order dismissing claimant’s late request for hearing on the
November 29, 2021, PUA determination.!

(8) On January 12, 2022, the Department issued the January 12, 2022, administrative decision,
concluding that claimant was overpaid benefits for the weeks at issue because he was not eligible for
PUA benefits for the reasons outlined in the November 29, 2021, PUA determination.?

CONCLUSIONS AND REASONS: Claimant was overpaid benefits for the weeks at issue, and is
liable to repay those benefits via deduction from future benefits.

Overpayment of PUA Benefits. ORS 657.315(1) provides, in relevant part, that an individual who has
been overpaid benefits because of an error not caused by the individual’s false statement,
misrepresentation of a material fact or failure to disclose a material fact, or because an initial decision to
pay benefits is subsequently reversed by a decision finding the individual is not eligible for the benefits,
is liable to have the amount deducted from any future benefits otherwise payable to the individual under
this chapter for any week or weeks within five years following the week in which the decision
establishing the erroneous payment became final.

Federal guidance provides, “The terms and conditions of the state law which apply to claims for regular
compensation and extended benefits and the payment thereof shall apply to claims for PUA and the
payment thereof except as provided in these operating instructions and any additional guidance issued
regarding the PUA program.” U.S. Dep’t of Labor, Unemployment Program Information Letter
(“UIPL”) No. 16-20 at I-11 (April 5, 2020).

Overpayment of PUA benefits is governed by 15 U.S.C. § 9021(d)(4), which provides that “[i]n the case
of individuals who have received amounts of pandemic unemployment assistance to which they were
not entitled, the State shall require such individuals to repay the amount of such pandemic
unemployment assistance to the State agency,” unless the state agency waives repayment.® However,
federal guidance further provides that, “the State agency must recover the amount of PUA to which an

1 EAB has taken notice of this fact, which is contained in Employment Department records. OAR 471-041-0090(1) (May 13,
2019). Any party that objects to our taking notice of this information must submit such objection to this office in writing,
setting forth the basis of the objection in writing, within ten days of our mailing this decision. OAR 471-041-0090(2). Unless
such objection is received and sustained, the noticed fact will remain in the record.

2 The January 12, 2022, administrative decision also determined that claimant was overpaid benefits for the periods of March
8, 2020, through December 12, 2020 and December 27, 2020 through January 9, 2021 (weeks 11-20 through 50-20 and 53-20
through 01-21). As the order under review explained, however, the Department lacked authority under ORS 657.267(4) to
assess an overpayment for these weeks. Order No. 24-UI-274799 at 11. As such, these earlier periods of weeks are not further
addressed in this decision.

3 The record does not indicate that the Department has waived repayment of any of the overpaid benefits in this matter.
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individual was not entitled in accordance with the same procedures as apply to recovery of
overpayments of regular [unemployment insurance] paid by the State.” U.S. Dep’t of Labor,
Unemployment Insurance Program Letter No. 16-20, Change 4 (January 8, 2021) (UIPL 16-20, Change
4), at I-26.

The order under review correctly concluded that claimant was overpaid $6,970 in PUA benefits for the
weeks at issue. Order No. 24-UI-274799 at 13. On November 29, 2021, the Department issued an
administrative decision concluding that claimant was not eligible for PUA benefits effective December
27,2020, which included all of the weeks at issue. Claimant filed a late request for hearing on the
November 29, 2021 administrative decision, but that request was dismissed, and the order dismissing the
request ultimately became final without claimant having filed an application for review. The November
29, 2021 administrative decision’s conclusion that claimant was not eligible for PUA benefits for the
weeks at issue is now binding as a matter of law. As such, claimant is liable for repayment of all of the
PUA benefits paid to him for the weeks at issue.

However, the order under review erred in determining the method of repayment applicable to this
matter. The order under review concluded, “Because claimant made an apparent error in failing to
provide proof of his self-employment, claimant caused the overpayment and must repay that amount
under ORS 657.310, the CARES Act, the CAA, and other relevant federal and state laws and rules.”
Order No. 24-UI-274799 at 13. The record does not support this conclusion. As explained above, the
conclusion that claimant was not eligible for PUA benefits for the weeks at issue is binding as a matter
of law. Nevertheless, the Department has not met their burden to show that claimant was at fault for the
overpayment of benefits.

The record shows that claimant was engaged in remunerative handyman activities in the period
immediately prior to the COVID-19 pandemic, that claimant submitted documentation to substantiate
this as self-employment, and that claimant stopped performing these activities for one or more reasons
that appear to be related to the pandemic. The Department nevertheless determined that claimant did not
provide documentation sufficient to prove that he was self-employed, which was ultimately the basis
upon which the conclusions in the November 29, 2021 administrative decision rested.

Even if claimant’s provided documentation was not sufficient to satisfy the Department that he was self-
employed as claimed, however, the Department has not shown by a preponderance of the evidence that
claimant’s claims of self-employment were untruthful, or that he made any other misrepresentations of
fact that led to the payment of benefits to which claimant was not entitled. The record therefore shows
only that the overpayment of benefits was the result of an initial decision to pay benefits subsequently
being reversed by a decision finding claimant was not eligible for the benefits. As such, claimant was
not at fault for the overpayment of PUA benefits, and therefore is only liable to have the amount
deducted from any future benefits otherwise payable to him under ORS chapter 657 for any week or
weeks within five years following the week in which the January 12, 2022, administrative decision
became final.

Overpayment of FPUC Benefits. FPUC was a federal benefits program that provided eligible
individuals with $300 per week, in addition to their regular UI or PUA weekly benefit amount, during
the period of December 27, 2020, through September 4, 2021 (weeks 53-20 through 35-21). See U.S.
Dep’t of Labor, Unemployment Insurance Program Letter No. 15-20 (April 4, 2020) at 6, (UIPL 15-20).
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Individuals were eligible to receive the full $300 FPUC benefit if they were eligible to receive at least
one dollar of regular UI or PUA benefits for the claimed week. UIPL 15-20 at I-5.

Overpayment of FPUC benefits is governed by 15 U.S.C. § 9023(f)(2), which provides that “[i]n the
case of individuals who have received amounts of Federal Pandemic Unemployment Compensation or
Mixed Earner Unemployment Compensation to which they were not entitled, the State shall require such
individuals to repay the amounts of such Federal Pandemic Unemployment Compensation or Mixed
Earner Unemployment Compensation to the State agency,” unless the state agency waives repayment.

Because claimant was not eligible for at least one dollar of PUA benefits for any of the weeks at issue,
he also was ineligible for FPUC benefits for those weeks. See U.S. Dep’t of Labor, Unemployment
Insurance Program Letter No. 15-20 (April 4, 2020) at [-7 (“If an individual is deemed ineligible for
regular compensation in a week and the denial creates an overpayment for the entire weekly benefit
amount, the FPUC payment for the week will also be denied. And the FPUC overpayment must also be
created.”).

United States Department of Labor guidance documents elaborate that while an FPUC overpayment
may be offset by other State and Federal unemployment benefits payable during this three-year period,
State agencies “must recover the amount of FPUC to which an individual was not entitled in accordance
with the same procedures as apply to recovery of overpayments of regular [UI] paid by the State.” UIPL
15-20 at I-7. “After three years, a State may continue to recover FPUC overpayments through means
other than benefit offsets, according to State law.” UIPL 15-20 at I-7. Therefore, because the provision
of state law governing claimant’s PUA overpayment is ORS 657.315, claimant is liable to have the
amount deducted from any future benefits otherwise payable to claimant under ORS Chapter 657 during
the five-year period following the date the January 12, 2022, administrative decision became final.

For the above reasons, Order No. 24-UI-274799 is modified. Claimant was not eligible for PUA or
FPUC benefits for the weeks at issue, and all of the benefits paid to him for those weeks were therefore
overpaid. Claimant therefore is liable to repay those benefits only via deduction from any future benefits
otherwise payable to claimant under ORS Chapter 657.%

DECISION: Order No. 24-UI-274799 is modified, as outlined above.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: January 17, 2025

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service stated above. See ORS 657.282. For forms and
information, visit https://www.courts.oregon.gov/courts/appellate/forms/Pages/appeal.aspx and choose
the appropriate form under “File a Petition for Judicial Review.” You may also contact the Court of

4 Claimant should also note that, because this decision has determined that he was not at fault for the overpayment of
benefits, he may wish to file another request for waiver of the overpaid benefits. Information on how to do so is included at
the end of this decision.
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Appeals by telephone at (503) 986-5555, by fax at (503) 986-5560, or by mail at 1163 State Street,
Salem, Oregon 97301.

NOTE: If paying back your overpayment would be a financial hardship, you may request an
overpayment waiver. The Department may completely forgive the debt and stop collection efforts
if you meet certain standards. If you apply for a waiver but do not qualify for the waiver, other
relief may be available. Other relief may include a temporary pause in collection efforts or a limit
on how much your current benefits may be reduced due to the overpayment. It is important to
apply for a waiver as soon as possible because waivers are not retroactive. This means that if the
Department grants the waiver, you will not receive a refund of payments you have already made
on the overpayment.

The Overpayment Waiver Application is available for download at
https://unemployment.oregon.gov/uploads/docs/FORM129-EN.pdf

For more information on requesting a waiver, call 503-947-1995 or go to
https://unemployment.oregon.gov/overpayments.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. If
you are unable to complete the survey online and wish to have a paper copy of the survey, please contact
our office.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VoI quyet dinh nay, quy vi ¢ thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HeNnoOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGEIRS — IEUGHAUTPGIS tHSHIUU MR MHADILNESMSMINIHIUAINNAEA [DOSITINAEASS
WIHOUGREEIS: AJHNASHANN:AEMIZGINNMANIMEI Y [URSITINNAHRBSW{AIUGIM GH
FUIEGIS IS INNAFRMGIAMRYTR G S MIf S fgim MywHnnigginnig Oregon ENWHSIHMY
BRI SR U enaISI MG UMNUISIGRIEEIS:

Laotian

32 - ﬂﬂL"Iﬂﬁ1J1.IJJE'.JlmyiﬂUL"mUEj‘,LIEDUEmeﬂﬂUmDﬂjjﬂU"’SjmﬂU I]ﬂﬁﬂ"liJUE”ﬂ'iﬂ“]mDﬁllll ne ;Jmmmmmuwmwmﬂw
Bmewmumjmﬁiwmwm I'l“]iﬂ’lﬂJUEfﬂlJﬂiJ’]ﬁ"lmﬂﬂlJlj Eﬂﬂ1JEJ"]J.J“]OUlJ%'l“loBf]Dfﬂ"]‘.LlEﬂUEﬂOlJE]"lNOR]“UlJ“]ﬂ“]‘.UB?.ﬂBlJQD Oregon w6
IOUUUNUOmﬂ.UﬂﬂEE‘,LIylﬂiﬂUS?ﬂ‘E@E‘JC’ISU?_ﬂ’WUQSjﬂﬂC’mﬁMM.

Arabic

ey ¢l Al 13 e 395 Y SIS 13 5ol Jeall e Ui ey o) ¢l 138 pg o3 13) el Aalall Al e e 3 8 ) Al e
)1)&1%1&;)_‘_&]{1 -_Ill_‘.l.:)\grl:y:l_u'u.ﬂj_‘. }dﬁe)}udm‘j\m:\u}i&h&\)eﬂﬁﬁ

Farsi

Sl RN a8 i ahadiil el s ala 3 il U alaliBl o (33 se anenad ol b 81 0K o 80 LS o 80 gl e i aSa Gl -4 s
AS I aaas sl a0 98 ) I st ol 1l Gl 50 3 se Jeadl i 3l skl L adl g e o)l Culia ) aSa

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
Email: appealsboard@employ.oregon.gov

Website: www. Oregon.gov/employ/pages/employment-appeals-board.aspx

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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