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EMPLOYMENT APPEALS BOARD DECISION
2024-EAB-0524

Order No. 2023-UI-01311 Affirmed
Request to Reopen Denied

Order No. 2024-UI-05864 Modified
Late Request for Hearing Allowed
Overpayment, No Penalties

PROCEDURAL HISTORY: On October 27, 2023, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant was discharged for a
disqualifying act under the Department’s drug, cannabis, and alcohol adjudication policy and
disqualified from receiving benefits effective September 3, 2023 (decision # 74443). Claimant filed a
timely request for hearing. On November 9, 2023, the Office of Administrative Hearings (OAH) served
notice of a hearing scheduled for November 22, 2023. On November 22, 2023, claimant failed to appear
at the hearing, and ALJ Ramey issued Order No. 23-UI-241863, dismissing claimant’s request for
hearing due to his failure to appear. On December 1, 2023, claimant filed a timely request to reopen the
hearing.

On January 4, 2024, the Department served notice of an administrative decision based in part on
decision # 74443, concluding that claimant willfully made a misrepresentation and failed to report a
material fact to obtain benefits, and assessing a $1,594 overpayment of benefits that claimant was
required to repay, a $239.10 monetary penalty, and a 9-week penalty disqualification from future
benefits (decision # 193646). On January 24, 2024, decision # 193646 became final without claimant
having filed a request for hearing. On January 30, 2024, claimant filed a late request for hearing. ALJ
Kangas considered claimant’s request, and on February 5, 2024, issued Order No. 24-UI-247298,
dismissing the request as late, subject to claimant’s right to renew the request by responding to an
appellant questionnaire by February 19, 2024.

On February 21, 2024, claimant filed a late response to the appellant questionnaire and a timely
application for review of Order No. 24-UI-247298 with the Employment Appeals Board (EAB). On
February 26, 2024, ALJ Kangas mailed a letter to the parties stating that because the appellant
questionnaire response was late, it would not be considered and another order would not be issued in the
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matter. On March 26, 2024, EAB issued EAB Decision 2024-EAB-0223, reversing Order No. 24-UI-
247298 and remanding that matter for further development of the record to determine whether to allow
claimant’s late request for hearing on decision # 193646 and, if so, the merits of that decision.

On June 13, 2024, ALJ Goodrich conducted hearings on decisions # 74443 and 193646. On June 21,
2024, ALJ Goodrich issued Order No. 24-UI-257171, denying claimant’s request to reopen the
November 22, 2023, hearing on decision # 74443, leaving decision # 74443 undisturbed. Also on June
21, 2024, ALJ Goodrich issued Order No. 24-UI-257175, allowing claimant’s late request for hearing on
decision # 193646 and modifying that decision by concluding that claimant was overpaid $1,594 in
benefits that he was required to repay under ORS 657.310, but that he did not make a willful
misrepresentation to obtain benefits, and therefore was not liable for a monetary penalty or a penalty
disqualification.

On June 27, 2024, claimant filed applications for review of Orders No. 24-UI-257171 and 24-UI-257175
with EAB. Pursuant to OAR 471-041-0095 (October 29, 2006), EAB consolidated its review of Orders
No. 24-UI-257171 and 24-UI-257175. For case-tracking purposes, this decision is being issued in
duplicate (EAB Decisions 2024-EAB-0525 and 2024-EAB-0524).

EVIDENTIARY MATTER: At the hearing on decision # 193646, the ALJ admitted Exhibit 3 into
evidence, but failed to mark the exhibit, and likewise failed to note in the subsequent order that the
exhibit had been admitted into evidence without objection. As a clerical matter, EAB identified the
exhibit based on the ALJ’s description of it and marked it as Exhibit 3. See Order No. 24-UI-257175,
Audio Record at 9:19 to 18:42.

EAB considered the entire consolidated hearing record. EAB agrees with Order No. 24-UI-257171’s
findings of fact, reasoning, and denial of claimant’s request to reopen the November 22, 2023, hearing
on decision # 74443, leaving decision # 74443 undisturbed. Pursuant to ORS 657.275(2), Order No. 24-
UI-257171 is adopted. Additionally, EAB agrees with the portion of Order No. 24-UI-257175 allowing
claimant’s late request for hearing on decision # 193646. Pursuant to ORS 657.275(2), that portion of
Order No. 24-UI-257175 is adopted. The rest of this decision addresses the merits of decision # 193646.

FINDINGS OF FACT: (1) On January 27, 2023, claimant filed an initial claim for unemployment
insurance benefits. The Department determined that claimant’s weekly benefit amount was $338.

(2) Claimant worked for the employer from July 2023 through approximately September 6, 2023, at
which point the employer discharged claimant.

(3) On September 8, 2023, claimant contacted the Department by phone to restart his claim. During that
phone call, claimant reported to a Department representative that he had been discharged. The
representative restarted claimant’s claim, and also filed a weekly claim for the week of August 27, 2023,
through September 2, 2023 (week 35-23) on claimant’s behalf. Thereafter, the Department
representative entered the following comment into claimant’s claim:

CLMT NEEDS TO AC WEEK 35/23, CLMT ATTESTS HE WORKED 24 HRS @16.80
SINCE 8/12/23 WK 32/23. ER WAS ALBERTSONS; WILL AC WEEK EARNINGS 403.20.
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ALBERTSONS TENURE 7/17 > 09/08/23.BIN 01553957-0. I AM FILING FOR CLMT AS
THIS IS FRIDAY; CLMT IS NOT COMPLETING HIS WEEKS HIMSELF.

The Department representative also mistakenly indicated in claimant’s restart that claimant’s status with
the employer was “still working,” and did not indicate that claimant had been discharged.*

(4) Claimant subsequently claimed benefits for the weeks of September 3 through October 7, 2023
(weeks 36-23 through 40-23) using the Department’s online claims system. These are the weeks at issue.
On September 11, 2023, when claimant claimed benefits for week 36-23, the week during which he had
been discharged, claimant did not report that he had been separated from work during that week.

(5) The Department paid claimant a total of $1,594 for all of the weeks at issue. If the Department
representative who helped claimant on September 8, 2023, had recorded claimant as having been
discharged from work, the Department would have flagged claimant’s claim for the following week and,
once the week had been claimed, adjudicated the work separation to determine claimant’s eligibility
before paying claimant benefits for week 36-23 or any of the subsequent weeks at issue.?

(6) On September 30, 2023, the Department received a notification from the National Directory of New
Hires indicating that claimant had worked for the employer. On October 2, 2023, the Department sent
claimant a letter requesting information about his work for the employer, which claimant returned on or
around October 5, 2023. Claimant indicated in his response that he was no longer working for the
employer. The Department subsequently investigated the work separation, and on October 27, 2023,
issued decision # 74443, concluding that claimant was discharged for a disqualifying act under the
Department’s drug, cannabis, and alcohol adjudication policy and disqualified from receiving benefits
effective September 3, 2023. The Department based the overpayment assessed in decision # 193646 on
the conclusion that claimant had not been eligible for benefits for the weeks at issue due to the
disqualification imposed by decision # 74443.

(7) Claimant filed a timely request for hearing on decision # 74443, but failed to appear at the hearing on
that decision, and his request for hearing therefore was dismissed. Claimant filed a timely request to
reopen the hearing on decision # 74443, but that request was determined at hearing as being without
good cause.

CONCLUSIONS AND REASONS: Claimant was overpaid benefits for the weeks at issue due to an
error not caused by claimant’s false statement, and is liable to repay those benefits via deduction from
future benefits. Claimant did not make a willful misrepresentation of fact in order to obtain benefits, and
therefore is not liable for a monetary penalty or penalty disqualification from future benefits.

1 EAB has taken notice of these facts, which are contained in Employment Department records. OAR 471-041-0090(1) (May
13, 2019). Any party that objects to our taking notice of this information must submit such objection to this office in writing,
setting forth the basis of the objection in writing, within ten days of our mailing this decision. OAR 471-041-0090(2). Unless
such objection is received and sustained, the noticed fact will remain in the record.

2 EAB has taken notice of these facts, which are within EAB’s specialized knowledge. OAR 471-041-0090(1). Any party that
objects to our taking notice of this information must submit such objection to this office in writing, setting forth the basis of
the objection in writing, within ten days of our mailing this decision. OAR 471-041-0090(2). Unless such objection is
received and sustained, the noticed fact will remain in the record.
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ORS 657.315(1) provides, in relevant part, that an individual who has been overpaid benefits because of
an error not caused by the individual’s false statement, misrepresentation of a material fact or failure to
disclose a material fact, or because an initial decision to pay benefits is subsequently reversed by a
decision finding the individual is not eligible for the benefits, is liable to have the amount deducted from
any future benefits otherwise payable to the individual under this chapter for any week or weeks within
five years following the week in which the decision establishing the erroneous payment became final.

The record shows that claimant was not entitled to the benefits he received for the weeks at issue, and
that he therefore was overpaid $1,594 in benefits. This overpayment was assessed because claimant’s
work separation during week 36-23 was not properly recorded, causing the Department to pay benefits
for that week and the subsequent weeks at issue without first adjudicating the work separation. When the
Department later learned of the work separation, it adjudicated that matter and determined that claimant
was discharged for a disqualifying act under the Department’s drug, cannabis, and alcohol adjudication
policy, disqualifying him from benefits for the weeks at issue. Although claimant filed a timely request
for hearing on decision # 74443 (the discharge decision), he failed to appear at the hearing, and his
request to reopen that hearing was, as affirmed here, denied. See Order No. 24-UI-257171 at4. As a
result of the denial of claimant’s request to reopen the hearing on decision # 74443, that decision’s
conclusion that claimant was disqualified from benefits effective September 3, 2023, is binding as a
matter of law. Because the record does not show that claimant earned at least four times his weekly
benefit amount (a total of $1,352) after the week in which the discharge occurred but prior to the last
week at issue, the disqualification imposed by decision # 74443 applies to all of the weeks at issue, and
claimant therefore was not eligible for benefits for any of those weeks.

While the record shows that claimant failed to properly report the separation when he claimed benefits
for the week (week 36-23) in which the separation had occurred, it does not show either that he made a
willful misrepresentation of facts to obtain benefits, or that his failure to disclose a material fact (i.e., the
fact that he had been discharged from work) was the proximate cause of the overpayment. Claimant’s
uncontroverted testimony indicated that he specifically informed the Department representative during
their call on September 8, 2023, that he had been discharged from work. See Order No. 24-UI-257175,
Transcript at 40. The comment that the Department representative entered regarding the conversation
with claimant that day supports claimant’s testimony. That comment stated that claimant’s employer
“was” Albertsons, indicating the past tense, and noted that claimant’s tenure with the employer ran from
July 17, 2023, through September 8, 2023.% This evidence shows that claimant made a good-faith effort
to timely report the separation and, conversely, gives no indication that claimant attempted to conceal
the separation from the Department. As such, the overpayment was not the result of claimant’s willful
misrepresentation of facts, and claimant is not liable for a monetary penalty or penalty disqualification.

Likewise, although claimant failed to report the separation when he claimed week 36-23 on September
11, 2023, this failure in reporting was not the proximate cause of the overpayment. As noted above,
claimant did report the separation during his call to the Department on September 8, 2023. For reasons
unknown, the representative to whom claimant spoke did not correctly record or process this
information. Had the representative done so, the Department would have flagged claimant’s claim for

3 See ORS 657.176(2).

# While the record contains some dispute as to whether claimant’s separation occurred on September 6 or 8, 2023, the
difference is not material for purposes of this decision.
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the following week and, once the week had been claimed, adjudicated the work separation to determine
claimant’s eligibility before paying claimant benefits for week 36-23 or any subsequent week. Because
the Department had both the knowledge of claimant’s separation from work during week 36-23 and the
ability to properly adjudicate the work separation prior to paying claimant benefits for the weeks at
issue, but failed to act accordingly due to the error of the representative to whom claimant spoke, the
resulting overpayment was proximately caused by agency error. As such, claimant was overpaid benefits
because of an error not caused by his false statement, misrepresentation of a material fact or failure to
disclose a material fact, and claimant is liable, under ORS 657.315, to repay the overpaid benefits by
deduction from any future unemployment benefits otherwise payable to him for any week or weeks
within five years following the week in which the decision establishing the erroneous payment became
final.

DECISION: Order No. 24-UI-257171 is affirmed. Order No. 24-UI-257175 is modified, as clarified
herein.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: July 26, 2024

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

NOTE: The Department may defer recovery or completely waive the overpaid amount if certain
standards are met. To make a request for Waiver of Overpayment Recovery, call 503-947-1995 or
email OED_Overpayment_unit@employ.oregon.gov . You must submit waiver applications that
correspond to the program for which you were overpaid benefits. If you were overpaid benefits
under both state and federal benefits programs, you will need to file two separate waiver
applications. To access a State Ul Overpayment Waiver application go online to
https://unemployment.oregon.gov/waivers and click the link for “State Ul Overpayment Waiver”.
To access a Federal Program Overpayment Waiver application go online to
https://unemployment.oregon.gov/waivers and click the link for “Federal Program Overpayment
Waiver”.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay &nh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Téai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decisién, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGEIRS — EUGHUTPGIS TS E U MU R HAUINE SMSMINIHIUAINAEAY [DUSIDINAEASS
WIHOIGH HGIS: AJHNASHANN:ATMIZGINNMENIME I [UAISIDINNAEASSWRIUGIMAGH
FUIEGIS IS INAERMGMAMATR G S Ml Sanu MgimmywHnNiggiaNit Oregon ENWHSIAMY
BRSBTS M GUUMUISIGHA AU EIS:

Laotian

& e

(3113 - ﬂﬂmszw‘uuwwn;.,anUc'mucjiugoacmemwmmjjweejmw HrurwdiEtadnfindul, neaudotmazuziiuzniy
sneuN 31 PLTURLA. Hrnuddiuaiandiodul, mﬂ‘ugﬂ.umuwaﬂoej]omuzﬂum@ummmaummnamemm Qregon 6
Imwymummuaﬂcciu..,mmUeﬂ‘toajmeumweejmmmaw.

Arabic

5y Al s e 385 Y SIS 13 50l Jeall e Sl udaey (] ¢l Al 138 pg o1 13) ool alall Al i e 5 8 )l e
)1)5.“ Ljé..ﬂ:'é)_‘.ojl -I‘.‘.Li)‘;’l&l.ubij_‘.Jed}‘!_wl)}l_'-_‘ﬂuug\_ﬁ:\.asxeghymll :L!_"h.ll)..aﬂ‘_';}&:..

Farsi

Sl RN a8 il ahadii) el e ala 8 il L alaliDl et (330 se aneat ol b 81 0 IR o B0 LS o 8 sl e paSa il 4a s
AS I aaas Gl & 50 98 ) I aaat el 3 Gl 50 3 ge Jeadl sy 31 ookl L gl g e ol Sl oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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