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Reversed
No Disqualification

PROCEDURAL HISTORY: On April 26, 2024, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant voluntarily quit work
with good cause, and therefore was not disqualified from receiving unemployment insurance benefits
based on the work separation (decision # L0003845004). The employer filed a timely request for
hearing. On May 28 and 29, 2024, ALJ Chiller conducted a hearing, and on May 31, 2024, issued Order
No. 24-UI-255505, reversing decision # L0003845004 by concluding that claimant voluntarily quit work
without good cause and therefore was disqualified from receiving benefits effective January 28, 2024.
On June 5, 2024, claimant filed an application for review with the Employment Appeals Board (EAB).

FINDINGS OF FACT: (1) 3 Rivers Josephine County School District employed claimant as a
custodian from August 15, 2022, until February 1, 2024. Claimant worked an evening shift, from 1:30
p.m. to 9:30 p.m., at a school in the employer’s district.

(2) The employer’s policies permitted employees to transfer to another open position with the same job
classification and title without a formal application or interview, so long as no other employees
expressed interest in the same position. If another employee expressed interest in such a position, all
interested employees would be required to interview for the position. Employees who wished to move
into a position with a different job classification or title were required to formally apply and interview
for the position.

(3) Claimant last performed work for the employer on August 21, 2023. Thereafter, claimant began an
approved medical leave that was initially intended to last until November 20, 2023. Claimant’s medical
leave was extended several times, and was ultimately approved to continue through February 22, 2024.
Claimant exhausted her balance of paid time off (PTO) during her medical leave. Due to the way that
the employer allocated PTO, claimant also used PTO that she had not yet accrued, ultimately resulting in
a payment of nearly $3,000 of PTO benefits that claimant had not yet accrued.
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(4) At some point during her employment, one of claimant’s coworkers sexually harassed her. The same
coworker also engaged in “anger outbursts” around claimant which, along with the harassment, made
claimant “very uncomfortable working with him.” May 29, 2024, Transcript at 29. Claimant submitted a
complaint to the employer, which alleged as much. In December 2023, the employer conducted an
investigatory interview with claimant about the matter. In January 2024, the employer notified claimant
that her allegations of sexual harassment were unsubstantiated. Because the employer did not
substantiate claimant’s allegations, they took no action to discipline or reassign the harasser.

(5) After learning that the employer found her abuse allegations unsubstantiated, claimant determined
that she did not want to return to work with the harasser. On claimant’s behalf, claimant’s union
representative requested that claimant be assigned to a different shift so that claimant would not have to
work with her harasser. The employer offered to allow claimant to work a later shift, from 3 p.m. to
midnight, and split between her original school and another school in the district. This arrangement
would have kept claimant from working with her harasser, who only worked at claimant’s original
school. However, claimant had an eight-year-old son, and claimant’s husband worked a shift beginning
at midnight. Had claimant accepted the later shift, her son would have been home alone without
childcare late at night. As such, claimant was unable to work this shift, and did not accept it. The
employer had no other shifts available for claimant.

(6) Also in January 2024, the employer issued claimant a memorandum which outlined the
approximately $3,000 she had been overpaid in PTO benefits. Around that time, claimant spoke to the
employer’s payroll department, who advised claimant that she would be required to repay the overpaid
PTO benefits. Claimant also consulted with her union representative about the matter, who told claimant
the same thing. Claimant was concerned that she would be unable to repay the overpaid PTO benefits.

(7) Because she was unable to work the later shift the employer had proposed, did not wish to work with
her harasser, and was concerned about her ability to repay the overpaid PTO benefits, claimant decided
to quit. Claimant’s union representative negotiated a severance agreement on claimant’s behalf, which
included a provision that the employer would waive claimant’s repayment of the overpaid PTO benefits.
On February 1, 2024, claimant executed the agreement and voluntarily quit work.

(8) Prior to quitting, claimant did not apply for other positions within the school district or request a
transfer to the same position at a different school.

CONCLUSIONS AND REASONS: Claimant voluntarily quit work with good cause.

A claimant who leaves work voluntarily is disqualified from the receipt of benefits unless they prove, by
a preponderance of the evidence, that they had good cause for leaving work when they did. ORS
657.176(2)(c); Young v. Employment Department, 170 Or App 752, 13 P3d 1027 (2000). “Good cause . .
. 1s such that a reasonable and prudent person of normal sensitivity, exercising ordinary common sense,
would leave work.” OAR 471-030-0038(4) (September 22, 2020). “[T]he reason must be of such gravity
that the individual has no reasonable alternative but to leave work.” OAR 471-030-0038(4). The
standard is objective. McDowell v. Employment Department, 348 Or 605, 612, 236 P3d 722 (2010). A
claimant who quits work must show that no reasonable and prudent person would have continued to
work for their employer for an additional period of time.
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Claimant voluntarily quit work due to a combination of her concerns about repaying the overpaid PTO
benefits, not wishing to continue working with her harasser, and lacking childcare that would allow her
to take a later shift and avoid her harasser. As a preliminary matter, there is some conflict in the record
as to whether, when, and by what means claimant would have had to repay the overpaid PTO benefits if
she had returned to work from her medical leave instead of quitting. Claimant explained that both the
employer’s payroll department and her union representative told her that she would have to repay the
overpaid benefits. May 29, 2024, Transcript at 11. By contrast, the employer’s witness, the employer’s
human resources director, testified that claimant had never been asked to repay the overpaid benefits,
and that repayment was “not something that would be consistent with what [the employer has] done in
the past.” May 28, 2024, Transcript at 32—-33. Even assuming that claimant’s account is correct and the
employer would have required repayment had she not quit, the order under review correctly concluded
that such a requirement did not constitute a grave reason for quitting because claimant would have
accrued the benefits as she continued to work. Order No. 24-UI-255505 at 3. Nevertheless, the record
shows that claimant’s other reasons for quitting constituted good cause.

To the extent that claimant voluntarily quit work to avoid returning to work with her harasser, claimant
faced a grave situation. Note that while the employer’s investigation into claimant’s complaint did not
result in substantiation of claimant’s allegations, the employer offered no evidence to show that the
employee in question did not harass claimant or otherwise make her uncomfortable in the manner she
described. As such, claimant’s assertions at hearing that the employee had made her uncomfortable by
sexually harassing her and engaging in angry outbursts are taken as true, and the facts have been found
accordingly. No reasonable and prudent person would continue working for an employer for an
additional period of time if it meant submitting themselves to such abuse, particularly when the
employer has refused to take action against the perpetrator. As such, claimant quit for a grave reason.

Further, claimant had no reasonable alternatives but to quit. The employer’s proffered alternative,
negotiated by claimant’s union representative, would have required claimant to work a later shift in
order to avoid the harasser. Claimant was unable to do so because it would have left her eight-year-old
son without childcare late at night. As such, accepting this shift would not have been a reasonable
alternative to quitting. The order under review suggested that transferring to another position to avoid
working with the harasser would have been a reasonable alternative to quitting. Order No. 24-UI-255505
at 4. The record does not support this conclusion.

Per the employer’s policies, transferring to another position could have taken one of two routes:
claimant could have moved into another position without a formal application process if it was of the
same job classification and title, or she could have formally applied for a position with a different
classification. Had the former option been available to claimant, it may have been a reasonable
alternative to quitting. However, the record does not show that such a transfer was actually available to
claimant at or around the time she quit. Further, the record suggests that such a transfer was not
available to claimant at that time. After determining that claimant’s complaint of harassment was not
substantiated, the employer offered to allow claimant to split a later shift between her original school
and another school, which would have allowed claimant to avoid working with the harasser. Logic
would dictate that, had the employer found another position for claimant to wholly transfer into at
another school (including the second school that they proposed she work at) rather than requiring her to
split her time between two separate schools, they would have offered to allow her to do so. The fact that
the employer instead offered only this one arrangement suggests that no other positions were open for
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claimant to transfer into at the time. For a course of action to be considered a reasonable alternative to
quitting, the record must show that such course of action was actually available to the individual. See
Fisher v. Employment Dept., 911 P.2d 975, 139 Or.App. 320 (Or. App. 1996). Because the record does
not show that transferring to another school, with a shift that would not require claimant to leave her
child unattended late at night, was actually available to claimant, this would not have been a reasonable
alternative to quitting.

Likewise, applying for a position with a different classification would not have been a reasonable
alternative to quitting. First, the record contains no information regarding either what positions were
open to claimant at the time or whether claimant was qualified for any of those positions. Further,
claimant testified at hearing that doing so is “kind of a long process.” May 29, 2024, Transcript at 15.
The employer did not rebut this assertion. Although the record does not show how long the application
and interview process typically takes, it can be inferred that the process is not instantaneous. Moreover,
it cannot be assumed that claimant would be hired for the first open position to which she applied.
Therefore, it stands to reason that claimant could have waited a period of time of months, if not longer,
to be hired for a position of a different classification elsewhere within the district. During this time, and
once her medical leave had expired, claimant would have been required to continue working with her
harasser. This would not have constituted a reasonable alternative to quitting. See Hill v. Employment
Dep’t., 238 Or App 330, 243 P3d 78 (2010) (continuing to work until claimant has found other work is
not a reasonable alternative to quitting work); see accord Warkentin v. Employment Dep’t., 245 Or App
128, 261 P3d 72 (2011); Campbell v. Employment Dep’t., 245 Or App 573, 263 P3d 1122 (2011); Strutz
v. Employment Dep’t., 247 Or App 439, 270 P3d 357 (2011); Campbell v. Employment Dep’t., 256 Or
App 682, 303 P3d 957 (2013).

Because the requirement to continue working with her harasser was a grave situation, and because no
reasonable alternatives to that situation were available to claimant, claimant voluntarily quit work with
good cause, and is not disqualified from receiving unemployment insurance benefits based on the work
separation.

DECISION: Order No. 24-UI-255505 is set aside, as outlined above.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: July 12, 2024

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

NOTE: This decision reverses an order that denied benefits. Please note that payment of benefits, if any
are owed, may take approximately a week for the Department to complete.
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Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dworc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGEINS — IEUGH PGS S SE U MR HADIINE SMSMINITIUAANAEA [TSITINAEASS
WATTIGREEIS: YUNAGHELN:RYMIGGIMNMENIMYI U SITINAFASS W RIUGIMSIGH
UGS IS INNAEAMGIAMRGR G sMINSafigiHimmywHnnigginnit Oregon ENWHSIHMY
ieusAinN SR eSO GUUMBISIUGR Y EIS:

Laotian

(3Na - mmmwtu.utJiummumﬂuzjuaoﬂcmemwmmjjﬂweejmw T.T’liﬂ"lUUEGﬂ’%ﬂ’mOﬁlIU mammmm’mvwmwymw
BmBUﬂﬂU‘Q"Ijj"lllcﬁjJUlij mmwucmmmmmmw‘u U]“llJRJ“LLJ"]OEJUﬂ“’lij”’3"1”]‘JJU]UU]O?JEV]E’IO&UJJ"I?J"TJJBUWBDSJO Oregon (s
EOUUUNUDmﬂUﬂﬂEE‘,LIUU’WEﬂUBﬂ‘E@E_,JNBU?.ﬂ’]UESjﬂ’mOﬁMU.

Arabic

gy iy ¢l 13 e 315 Y S 1) g el el e e g o) 51 130 g o113l Ealal) Al i e 3 381l 1
/]1)3:.‘[1 L:lé.\.ﬂ:'.;'.J_‘m.‘ll _11;Lﬁ)3'1&@an;3d}:_“:)3k_\_‘nl_:m‘_:’13\.¢5:.q3\_uyléll :LRA‘).AH‘_',‘}S.\:.

Farsi

S R a8l s ahaatin ol ala 3 il L aloaliBl g (38 se mpeat ol b 81 0K o IO Ll o 80 dll e paSa pliaa g
S IR et Gl 50 & ) I anad ool 1 Sl 50 25m se Jeadl ) i 3l ealid L gl 55 e sl Cylia ) oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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