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Reversed
No Disqualification

PROCEDURAL HISTORY: On March 21, 2024, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant quit working for the
employer without good cause and was disqualified from receiving benefits effective December 17, 2023
(decision # L0003164359).! Claimant filed a timely request for hearing. On May 15, 2024, ALJ
Contreras conducted a hearing at which the employer failed to appear, and on May 16, 2024, issued
Order No. 24-UI-254416, affirming decision # L0003164359.2 On June 1, 2024, claimant filed an
application for review with the Employment Appeals Board (EAB).

WRITTEN ARGUMENT: Claimant did not declare that he provided a copy of his argument to the
opposing party or parties as required by OAR 471-041-0080(2)(a) (May 13, 2019). The argument also
contained information that was not part of the hearing record, and did not show that factors or
circumstances beyond claimant’s reasonable control prevented him from offering the information during
the hearing as required by OAR 471-041-0090 (May 13, 2019). EAB considered only information
received into evidence at the hearing when reaching this decision. See ORS 657.275(2).

FINDINGS OF FACT: (1) Hut American Group, LLC employed claimant as a pizza delivery driver at
one of their Pizza Hut locations from December 2022 until December 21, 2023.

(2) In or around early June 2023, one of claimant’s coworkers was “thrown into having to take over the
role of assistant manager” of claimant’s location. Transcript at 10. The new assistant manager was
unhappy with his assignment, as it afforded him less opportunity to earn tips from driving deliveries. As
a result, he took out his frustration on claimant. This took the form of aggressive physical posturing,

! Decision # L0003164359 stated that claimant was disqualified from receiving benefits effective December 21, 2023.
However, as disqualifications begin on the Sunday of the week in which they are effective, and December 21, 2023, was a
Thursday, this date is presumed to be scrivener’s error.

2 The order under review concluded that claimant was disqualified from receiving benefits effective December 17, 2024.
Order No. 24-UI-254416 at 3. This date is presumed to be scrivener’s error, and the order is treated as having meant to state
December 17, 2023, as the disqualification date.
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such as sticking his finger in claimant’s face; and calling claimant a “maricon,” a Spanish slang word
that roughly translates to “sissy” in English. Transcript at 19. Claimant is gay, and understood the
assistant manager to be using the word “maricon” as a slur against him.

(3) On or around June 9, 2023, after some confusion over what work had been completed, the assistant
manager “got in [claimant’s] face with a rage... and said, ‘I’'m going to whoop you.”” Transcript at 14.
After this incident, claimant attempted to call the store’s general manager, who did not answer his
phone. Claimant also texted the general manager an account of what had occurred and requested that he
“chill [the assistant manager] out,” but the manager did not respond. Transcript at 14. The following
day, claimant spoke to the general manager in person about the incident, but the manager did not believe
claimant’s story, and took no action.

(4) On June 24, 2023, claimant was performing closing duties, and had placed his own food in one of the
store’s ovens to keep it warm. While claimant’s food was in the oven, the assistant manager approached
claimant and aggressively told him, “Don’t make a mess because we’ve already cleaned [the oven].”
Transcript at 18. During the encounter, the assistant manager got “closer to [claimant’s] face” than he
had during the previous incident earlier that month. Transcript at 18—19. The manager also again called
claimant a “maricon” during the encounter. Transcript at 19. After this incident, claimant again
attempted to contact the general manager by phone and text message, but received no response. The next
day, claimant again spoke to the general manager in person about the incident, but the general manager
again did not believe claimant’s story, and took no action.

(5) After the June 24, 2023, incident and the general manager’s lack of response to claimant’s concerns,
claimant advised the general manager that he intended to “go above [his] head” and contact the district
manager about his concerns. Claimant did so, and the district manager took claimant’s concerns
seriously, offering to transfer or discharge the assistant manager. Claimant did not wish for the district
manager to take drastic action, though, and asked him to speak to the assistant manager instead, which
the district manager did. After the district manager spoke to the assistant manager, the assistant manager
initially stopped antagonizing claimant, but resumed the behavior approximately a month later. Claimant
also believed that the general manager began retaliating against him because he had spoken to the
district manager about his concerns with the store’s management.

(6) Around the same time that the assistant manager resumed antagonizing claimant, another assistant
manager was also hired for the store. Claimant felt that the first assistant manager was “influencing” the
second manager to treat claimant with hostility. Transcript at 23.

(7) The ongoing hostility that claimant experienced from the two assistant managers, as well as the
general manager’s refusal to intervene and generally hostile demeanor towards claimant, caused
claimant to experience depression and anxiety. These symptoms were heightened while claimant was
interacting with the managers. Claimant considered attempting to transfer to another store, but was
unable to contact the manager of that store. Claimant ultimately decided to continue working for the
employer while attempting to avoid conflict.

(8) Claimant’s driver’s license was suspended for approximately a week in December 2023. As a result,
claimant was unable to work during that period of time until he obtained an SR-22 certificate that would
allow him to legally drive again. While claimant was off of work, he continued to experience depression
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and anxiety related to work and sought advice from his physician. During the exam, claimant’s
physician noticed that claimant’s heart rate tended to elevate when he spoke about work. The physician
recommended that claimant find another job due to the stress he was experiencing at work and the
effects that stress had on claimant’s health.

(9) On December 21, 2023, claimant had obtained his SR-22 certificate and was ready to return to work.
On his way to the employer’s store, claimant stopped at a convenience store next to the employer’s
store. The brother of the newer assistant manager worked at the convenience store, and during
conversation mentioned to claimant that his sister (the newer assistant manager) had told him about
claimant’s license suspension. Claimant was upset that the assistant manager had violated his privacy.
Claimant texted the general manager with his concerns about the violation of privacy, but the general
manager did not respond to claimant’s concerns.

(10) Afterwards on December 21, 2023, claimant visited the employer’s store to submit to the general
manager proof that he was able to drive again. During his meeting with the general manager, the general
manager told claimant that claimant was not on the schedule, and curtly asked claimant when he could
start again. Claimant perceived the general manager’s tone and demeanor as hostile, which caused
claimant significant anxiety. Not wishing to endure further anxiety-causing interactions, claimant told
the general manager that he was quitting effective immediately. Claimant decided to quit due to the
ongoing hostility he experienced from the general manager and assistant managers, including the
disclosure of claimant’s personal information to a non-employee, and the depression and anxiety that
resulted from interacting with them.

CONCLUSIONS AND REASONS: Claimant quit work with good cause.

A claimant who leaves work voluntarily is disqualified from the receipt of benefits unless they prove, by
a preponderance of the evidence, that they had good cause for leaving work when they did. ORS
657.176(2)(c); Young v. Employment Department, 170 Or App 752, 13 P3d 1027 (2000). “Good cause . .
. 1s such that a reasonable and prudent person of normal sensitivity, exercising ordinary common sense,
would leave work.” OAR 471-030-0038(4) (September 22, 2020). “[T]he reason must be of such gravity
that the individual has no reasonable alternative but to leave work.” OAR 471-030-0038(4). The
standard is objective. McDowell v. Employment Department, 348 Or 605, 612, 236 P3d 722 (2010). A
claimant who quits work must show that no reasonable and prudent person would have continued to
work for their employer for an additional period of time.

Claimant quit work due to a pattern of hostility directed at him by the store’s general manager and two
assistant managers. This hostility included threats of physical violence and derogatory language based
on claimant’s sexuality, and caused claimant to experience stress, depression, and anxiety. Claimant’s
physician advised claimant to find another job based on the effects that the stress and related symptoms
had been having on claimant’s health. The order under review correctly concluded that these
circumstances were grave. Order No. 24-UI-254416 at 3. However, the order under review nevertheless
concluded that claimant quit work without good cause because he failed to seek reasonable alternatives
to quitting such as contacting the district manager with his concerns again or transferring to another
store. Order No. 24-UI-254416 at 3. The record does not support the conclusion that either of these
actions would have constituted reasonable alternatives to quitting.
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Regarding the suggestion that claimant could have sought further intervention from the district manager,
the record does show that the district manager initially took claimant’s concerns seriously and appeared
willing to act after claimant spoke with him in or around June 2023. Despite the initially promising
results of speaking with the district manager, however, the first assistant manager resumed his
antagonistic behavior about a month later. There is no indication in the record that the district manager
ever followed up on the situation to ensure that the assistant manager’s good behavior continued.
Further, the record shows that what appears to be the store’s entire leadership team—the general
manager and two assistant managers—either actively engaged in antagonistic behavior towards claimant
or regularly tolerated it. Even if the district manager was initially willing to intervene to stop the first
assistant manager’s behavior, more likely than not, he would not have been willing to replace or
otherwise effectively discipline the entire store’s management team. Given the above, further attempts to
address the issue with the district manager would likely have been futile, and not a reasonable
alternative to quitting.

Regarding the suggestion that claimant could have transferred to another store instead of quitting,
although claimant did not appear to have made a comprehensive effort to obtain a transfer, the record
does not show that any such transfer was actually available to claimant at the time that he quit. For a
course of action to be considered a reasonable alternative to quitting, the record must show that such
course of action was actually available to the individual. See Fisher v. Employment Dept., 911 P.2d 975,
139 Or.App. 320 (Or. App. 1996). Because the record does not so show, seeking a transfer to another
store would not have been a reasonable alternative to quitting.

Because claimant did not have any reasonable alternatives to quitting, claimant quit work with good
cause. Therefore, claimant is not disqualified from receiving unemployment insurance benefits based on
the work separation.

DECISION: Order No. 24-UI-254416 is set aside, as outlined above.

S. Serres and D. Hettle;
A. Steger-Bentz, not participating.

DATE of Service: July 11, 2024

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

NOTE: This decision reverses an order that denied benefits. Please note that payment of benefits, if any
are owed, may take approximately a week for the Department to complete.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
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You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay &nh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Téai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decisién, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGEINS — IEUGH PGS S SE U MR HADIINE SMSMINITIUAANAEA [TSITINAEASS
WATTIGREEIS: YUNAGHELN:RYMIGGIMNMENIMYI U SITINAFASS W RIUGIMSIGH
UGS IS INNAEAMGIAMRGR G sMINSafigiHimmywHnnigginnit Oregon ENWHSIHMY
ieusAinN SR eSO GUUMBISIUGR Y EIS:

Laotian

(3Na - mmmwtu.utJiummumﬂuzjuaoﬂcmemwmmjjﬂweejmw T.T’liﬂ"lUUEGﬂ’%ﬂ’mOﬁlIU mammmm’mvwmwymw
BmBUﬂﬂU‘Q"Ijj"lllcﬁjJUlij mmwucmmmmmmw‘u U]“llJRJ“LLJ"]OEJUﬂ“’lij”’3"1”]‘JJU]UU]O?JEV]E’IO&UJJ"I?J"TJJBUWBDSJO Oregon (s
EOUUUNUDmﬂUﬂﬂEE‘,LIUU’WEﬂUBﬂ‘E@E_,JNBU?.ﬂ’]UESjﬂ’mOﬁMU.

Arabic

gy iy ¢l 13 e 315 Y S 1) g el el e e g o) 51 130 g o113l Ealal) Al i e 3 381l 1
/]1)3:.‘[1 L:lé.\.ﬂ:'.;'.J_‘m.‘ll _11;Lﬁ)3'1&@an;3d}:_“:)3k_\_‘nl_:m‘_:’13\.¢5:.q3\_uyléll :LRA‘).AH‘_',‘}S.\:.

Farsi

S R a8l s ahaatin ol ala 3 il L aloaliBl g (38 se mpeat ol b 81 0K o IO Ll o 80 dll e paSa pliaa g
S IR et Gl 50 & ) I anad ool 1 Sl 50 25m se Jeadl ) i 3l ealid L gl 55 e sl Cylia ) oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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