EO: 200 State of Oregon 063

BYE: 202234 MC 000.00
Employment Appeals Board
875 Union St. N.E.
Salem, OR 97311

EMPLOYMENT APPEALS BOARD DECISION
2024-EAB-0398

Reversed ~ Late Request to Reopen Allowed
Merits Hearing Required

Revocada ~ La Aplicacion Tardia Para Reabrir la Audiencia es Permitida
Se Requiere una Audiencia Sobre los Méritos

Esta decision concluye que se permite la solicitud tardia del reclamante de reabrir la audiencia del 7 de
marzo de 2023 y el reclamante tiene derecho a una audiencia sobre los méritos de la decision # 112952
(su trabajo con MG Waldbaum Co.). Partes de esta decision estan traducidas al espafiol. Sin embargo,
hay informacion importante en esta decision que aparece solo en inglés con respecto a por qué la Junta
de Apelaciones de Empleo (EAB, por sus siglas en inglés) decidié permitir que se reabriera la solicitud
tardia y devolver este asunto a la OAH para una audiencia sobre lo que sucedié con MG Waldbaum Co.
Si necesita interpretacion en espafiol de la parte de esta decision que aparece en inglés, puede
obtenerla llamando a la EAB al 503-278-2077 y solicitando un intérprete de espafiol.t

Aviso: Si necesita interpretacion verbal en espafiol de la parte de esta decision que esta en inglés, puede
obtenerla Ilamando a EAB al 503-378-2077, y EAB obtendra un intérprete en la linea.

PROCEDURAL HISTORY: On September 21, 2021, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant voluntarily quit work
without good cause and therefore was disqualified from receiving unemployment insurance benefits
effective May 9, 2021 (decision # 112952). Claimant filed a timely request for hearing. On February 24,
2023, the Office of Administrative Hearings (OAH) served notice of a hearing scheduled for March 7,
2023. On March 7, 2023, claimant failed to appear at the hearing, and on March 8, 2023, ALJ

Schmidt issued Order No. 23-UI-218348, dismissing claimant’s request for hearing due to his failure to

! This decision concludes that claimant is allowed to reopen the March 7, 2023, hearing and have a hearing about the merits
of decision # 112952 (his employment with MG Waldbaum Co). Portions of this decision are translated into Spanish.
However, there is important information in this decision that appears only in English regarding why the Employment Appeals
Board (EAB) determined that claimant is allowed to reopen the March 7, 2023, hearing and have a hearing about claimant’s
work separation from MG Waldbaum Co. If you require Spanish interpretation of the portion of this decision that appears in
English, you can obtain that by calling EAB at 503-278-2077 and requesting a Spanish interpreter.
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appear. On March 28, 2023, Order No. 23-UI-218348 became final without claimant having filed a
request to reopen the hearing. On April 11, 2023, claimant filed a late request to reopen the hearing. On
April 12, 2024, ALJ Chiller conducted a hearing interpreted in Spanish, at which both the employer and
the Department failed to appear, and on April 22, 2024 issued Order No. 24-UI-252744, denying
claimant’s late request to reopen the March 7, 2023 hearing and leaving Order No. 23-UI-218348
undisturbed. On April 25, 2024, claimant filed an application for review of Order No. 24-UI-252744
with the Employment Appeals Board (EAB).

HISTORIAL PROCESAL: El 21 de septiembre de 2021, el Departamento de Empleo de Oregon (el
Departamento) mando por correo una decision administrativa que concluye que el reclamante dejo
voluntariamente al trabajo sin una causa valida y, por lo tanto, fue descalificado para recibir beneficios
del seguro de desempleo a partir del 9 de mayo de 2021 (decision # 112952). El reclamante presento
una solicitud de audiencia a tiempo. El 24 de febrero de 2023, la Oficina de Audiencias Administrativas
(OAH, por sus siglas en inglés) envio un aviso por correo de una audiencia programada para el 7 de
marzo de 2023. El 7 de marzo de 2023, el reclamante no se presento a la audiencia, y el 8 de marzo de
2023, ALJ Schmidt emitio la Orden No. 23-UI-218348, desestimando la solicitud de audiencia del
demandante debido a su falta de presentarse en la audiencia. El 28 de marzo de 2023, la Orden No. 23-
UI-218348 se convirtio en final sin que el reclamante hubiera presentado una solicitud para reabrir la
audiencia a tiempo. El 11 de abril de 2023, el reclamante presento una solicitud tardia para reabrir la
audiencia. El 12 de abril de 2024, la jueza administrativa Chiller llevo a cabo una audiencia
interpretada en espaiiol, en la que ni el empleador ni el Departamento asistieron, y el 22 de abril de
2024 emitio la Orden No. 24-Ul-252744, denegando la solicitud tardia del reclamante de reabrir la
audiencia del 7 de marzo de 2023 y dejando intacta la Orden No. 23-Ul-218348. El 25 de abril de 2024,
el reclamante presento una solicitud de revision de la Orden No. 24-UI-252744 ante la Junta de
Apelaciones de Empleo (EAB).

WRITTEN ARGUMENTS: Claimant filed written arguments on April 25, 2024, and June 4, 2024.
Claimant did not declare that he provided a copy of either of his arguments to the opposing party or
parties as required by OAR 471-041-0080(2)(a) (May 13, 2019). Additionally, claimant’s June 4, 2024,
argument was not received by EAB within the time period allowed under OAR 471-041-0080(1). EAB
considered only information received into evidence at the hearing when reaching this decision. See ORS
657.275(2).

The parties may offer new information, such as the information offered in claimant’s written arguments,
into evidence at the remand hearing. At that time, it will be determined if the new information will be
admitted into the record. The parties must follow the instructions on the notice of the remand hearing
regarding documents they wish to have considered at the hearing. These instructions will instruct the
parties to provide copies of such documents to the ALJ and the other parties before the hearing at their
addresses as shown on the certificate of mailing for the notice of hearing.

ARGUMENTOS ESCRITOS: El reclamante presento argumentos escritos el 25 de abril de 2024 y el 4
de junio de 2024. El reclamante no declaro que proporciono una copia de ninguno de sus argumentos a
la parte o partes opuestas como lo requiere la regla OAR 471-041-0080 (2) (a) (13 de mayo de 2019).
Ademas, el argumento del reclamante del 4 de junio de 2024 no fue recibido por EAB dentro del
periodo de tiempo permitido por OAR 471-041-0080(1). Al llegar a esta decision, EAB solo considero
la informacion recibida como evidencia en la audiencia. Véase ORS 657.275(2).
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Las partes pueden ofrecer nueva informacion, como la informacion contenida en los argumentos
escritos del reclamante, como evidencia en la nueva audiencia. Durante esa audiencia, se determinarad
si la nueva informacion sera admitida en el expediente del caso. Las partes deben seguir las
instrucciones en el aviso de la nueva audiencia con respecto a los documentos que desean que se
consideren en la audiencia. Estas instrucciones requeriran que las partes proporcionen copias de
dichos documentos al juez o jueza administrative/a y a las otras partes antes de la audiencia a sus
direcciones que se muestran en el certificado de envio por correo para el aviso de la nueva audiencia.

FINDINGS OF FACT: (1) On September 21, 2021, the Department mailed decision # 112952 to
claimant’s address on file with the Department. Claimant received decision # 112952 and on October
12, 2021, filed a timely request for hearing.

(2) In approximately late 2021 or early 2022, claimant moved from his Woodburn address.

(3) On February 24, 2023, OAH served a notice of hearing on decision # 112952, scheduled for March
7, 2023. The notice of hearing was mailed to claimant’s former address in Woodburn, which was still
claimant’s address on file with the Department at the time. However, claimant’s nephews still lived at
the Woodburn address, and received the notice of hearing on claimant’s behalf.

(4) On March 7, 2023, claimant failed to appear at the hearing because he no longer lived at the
Woodburn address and therefore did not receive the notice of hearing prior to the hearing date. On
March 8, 2023, Order No. 23-UI-218348 was issued, dismissing claimant’s request for hearing.

(5) On or around March 10, 2023, one of claimant’s nephews delivered the notice of hearing to claimant
at his new address. On or around March 11, 2023, claimant sent a letter to OAH explaining why he
failed to appear at the hearing. Claimant did not receive a response from OAH.

(6) On March 14, 2023, claimant contacted OAH and updated his address.

(7) On March 28, 2023, Order No. 23-UI-218348 became final without claimant having filed a request
to reopen the hearing.

(8) On March 30, 2023, claimant contacted OAH by phone and spoke to a representative who provided
claimant with information on how to file a request to reopen the hearing by email. Claimant told the
representative that he preferred to file the request by mail. On April 11, 2023, claimant filed a request to
reopen the hearing by mail.

CONCLUSIONS AND REASONS: Claimant’s late request to reopen the March 7, 2023, hearing is
allowed, and claimant is entitled to a hearing on the merits of decision # 112952.

ORS 657.270(5) provides that any party who failed to appear at a hearing may request to reopen the
hearing, and the request will be allowed if it was filed within 20 days of the date the hearing decision
was issued and shows good cause for failing to appear. The period within which a party may request
reopening may be extended if the party requesting reopening has good cause for failing to request
reopening within the time allowed, and acts within a reasonable time. OAR 471-040-0041(1) (February
10, 2012). “Good cause” exists when an action, delay, or failure to act arises from an excusable mistake
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or from factors beyond an applicant’s reasonable control. OAR 471-040-0041(2). “A reasonable time,”
is seven days after the circumstances that prevented a timely filing ceased to exist. OAR 471-040-
0041(3). The party requesting reopening shall set forth the reason(s) for filing a late request to reopen in
a written statement, which OAH shall consider in determining whether good cause exists for the late
filing, and whether the party acted within a reasonable time. OAR 471-040-0041(4). Under OAR 471-
040-0041(2)(b)(A), “good cause” does not include “failure to receive a document due to not notifying
the Employment Department or Office of Administrative Hearings of an updated address while the
person is claiming benefits or if the person knows, or reasonably should know, of a pending appeal[.]”

Claimant failed to appear at the March 7, 2023, hearing because he did not receive the notice of hearing
until after the date of the hearing because it was sent to a prior address. The record suggests that
claimant did not update his address with the Department or OAH until after he missed the hearing. As
such, claimant’s failure to timely receive the notice of hearing was the result of his failure to update his
address. However, claimant’s request to reopen the hearing is not barred under OAR 471-040-
0041(2)(b)(A) because there was such a long delay between when claimant requested a hearing and
OAH scheduled the hearing. The record does not show that claimant was claiming benefits at the time
that the notice of hearing was mailed. Likewise, although claimant may have known he had filed a
request for hearing in October 2021, the record does not show that he knew or should have known that
the appeal was still pending when OAH sent the notice of hearing some 18 months later. Because
claimant’s request to reopen is not barred under OAR 471-040-0041(2)(b)(A), his failure to appear at the
hearing due to the notice being mailed to the wrong address constituted a factor beyond claimant’s
reasonable control. Claimant therefore had good cause for failing to appear at the hearing.

The factor beyond claimant’s reasonable control—his failure to timely receive the notice of hearing—
ceased once claimant received that document on or around March 11, 2023. However, claimant’s failure
to file a timely request to reopen the hearing was the result of an excusable mistake. The record shows
that once claimant became aware that he had missed the hearing, he made several attempts to address the
issue. Claimant initially sent a letter to OAH, shortly after he learned that he missed the hearing, but
received no response. Claimant also contacted OAH on at least two occasions after this and was advised,
at least once, on how to file a request to reopen. During a March 30, 2023, telephone call, an OAH
representative advised claimant how to file the request by email, but claimant expressed that he
preferred to do so by mail, and filed the request by mail on April 11, 2023. The record shows that all of
claimant’s written communications with the Department or OAH were handwritten and submitted by
either mail or fax. This, coupled with claimant’s expressed preference for mailing his request to reopen,
suggests that claimant had limited ability to communicate via electronic means such as email.
Additionally, claimants requested for a Spanish interpreter at the hearing shows claimant has limited
English proficiency. Record at 2.

Claimant’s preference to communicate by telephone or writing, limited English proficiency, and
multiple contacts with the Department and OAH after he missed the hearing shows that claimant made
substantial efforts to comply with the requirements to file a request to reopen the hearing after he
learned that he had missed it. His failure to do so timely was therefore the result of an excusable mistake
which ended once he filed the request to reopen on April 11, 2023. Claimant therefore had good cause
for filing the late request to reopen the hearing, and did so within a reasonable time.
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For the above reasons, claimant’s late request to reopen the hearing is allowed, and claimant is entitled
to a hearing on the merits of decision # 112952.

DECISION: Order No. 24-UI-252744 is set aside, and this matter remanded for further proceedings
consistent with this order. La Orden Judicial 24-UI-252744 se pone a un lado, y esta materia se remite
para otros procedimientos constantes con esta orden.

S. Serres and A. Steger-Bentz;
D. Hettle, not participating.

DATE of Service: June 6, 2024

FECHA de Servicio: 6 de junio de 2024

NOTE: The failure of any party to appear at the hearing on remand will not reinstate Order No. 24-UlI-
252744 or return this matter to EAB. Only a timely application for review of the subsequent order will
cause this matter to return to EAB.

NOTA: La falta de cualquier parte de presentarse a la nueva audiencia no reinstalard la Orden
Judicial No. 24-Ul-252744, ni devolvera esta orden a la EAB. Solamente una aplicacion oportuna para
revision de la orden subsiguiente de la nueva audiencia volvera este caso a la EAB.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.

Por favor, ayudenos mejorar nuestros servicios completando un formulario de encuesta sobre nuestro
servicio de atencidn al cliente. Para llenar este formulario, puede visitar
https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. Puede acceder a la
encuesta usando una computadora, tableta, o teléfono inteligente. Si no puede llenar el formulario
sobre el internet, puede comunicarse con nuestra oficina para una copia impresa de la encuesta.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dworc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGEUS — UGAIETIS NISTUU MU UHAENESMSMANRHIUAIMNAHA [UOSIDINNAERSS
WUHNUGRMIEEIS: AJUSIAGHRNN:AEMIZGINNMINIMYI [USITINAERBS W UUGIMIUGH
FUIHGIS IS INNARAMGIAMRTR e SIS uAigimmMywHnnigginnit Oregon IMMWHSIHMY
s HNNSiE eI GH U NBISIGRaiHTIS

Laotian

(SN9g — ﬂﬂL"Iﬂﬁl1J1.|JJEJlmu?.ﬂUL"mUEj‘,LIEDUEmeﬂﬂUmD’ljjﬂUQBJm"]U mznmu:@ﬂﬂmmmauu nyammﬂmm’muwumuumu
amewmmﬂjj"mcﬁwznwm “L']“llﬂ“lﬂJUE?JTUCTIJ“]ﬂ“IE‘]OﬂJJ‘U U]"IU?J“].U“]OUDE]“lij"”ﬂ"]‘,LlU]UU]OLJE]“]E’]O%UJJ“]?]“]YUBUWBUQD Oregon W@
EOUUumUOCTLU%']ﬂEE‘,LIulﬂZﬂUSﬂt@UE’IBUm’WU‘DSjﬂﬂmOﬁUM

Arabic

g5y Al s e (395 Y IS 13 5 o) Jeall e Jlia ey o) ¢ 1l 138 0 o1 13) el Aalall ALl e e 5 8 )l
)1)911%1:‘4)_‘.011 _Ill_‘.L:.)\grl:y:]._l.llLidj_‘. }dﬁe)}uﬁm‘j\;\m:\u}i&h:ﬁ\ﬁﬁﬁ#

Farsi

S 3 R a8l aladil s ala b il L alaliBl casingd (38 ge area’ Sl b 81 38 o 0 Ll o IS sl je paSa Gl da s
ASS Il aaad Gl g0 98 ) Il aad ool 1l Gl 50 25 se Jeadl s 3l skl L adl g e o Hlal Culia ) a8

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311

Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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