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EMPLOYMENT APPEALS BOARD DECISION
2024-EAB-0211

Reversed
Request to Reopen Allowed
Merits Hearing Required

PROCEDURAL HISTORY: On November 20, 2023, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant was discharged by the
employer, but not for misconduct, and was not disqualified from receiving unemployment insurance
benefits based on the work separation (decision # 72649). The employer filed a timely request for
hearing. On December 8, 2023, the Office of Administrative Hearings (OAH) served notice of a hearing
scheduled for December 22, 2023. On December 22, 2023, ALJ Chiller conducted a hearing at which
claimant failed to appear, and on December 29, 2023 issued Order No. 23-UI-244408, reversing
decision # 72649 by concluding that claimant was discharged for misconduct and disqualified from
receiving benefits effective August 27, 2023. Order No. 23-UI-244408 stated that the deadline to file an
application for review of Order No. 23-UI-244408, or a request to reopen the December 22, 2023
hearing, was 20 days from the date Order No. 23-UI-244408 was issued, January 18, 2024.

On January 3, 2024, claimant emailed the Department expressing disagreement with, and a desire to
challenge, Order No. 23-UI-244408, and therefore expressed a present intent to appeal that ALJ Order.
Claimant’s email therefore constituted an application for review of Order No. 23-UI-244408 per OAR
471-041-0060(1) (effective May 13, 2019). Pursuant to OAR 471-041-0060(4), the Employment
Appeals Board (EAB) treated the application for review as a timely request to reopen the December 22,
2023 hearing because claimant failed to appear at the hearing, and on January 20, 2024, via a response
email on the same thread as the January 3, 2024 application for review, claimant provided a written
statement setting forth their reasons for missing the hearing.

However, OAH treated claimant’s January 20, 2024 response email as a late request to reopen the
December 22, 2023 hearing. On February 6, 2024, ALJ Scott issued Order No. 24-UI-247349, which
viewed claimant’s January 20, 2024 communication as a late request to reopen, and denied the request
as late without good cause, leaving Order No. 23-UI-244408 undisturbed. On February 26, 2024,
claimant filed an application for review of Order No. 24-UI-247349 with EAB.
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WRITTEN ARGUMENT: Claimant submitted written arguments on February 26, March 4 and March
7,2024. EAB did not consider claimant’s February 26 and March 4, 2024 arguments when reaching this
decision because claimant did not include a statement declaring that they provided a copy of their
arguments to the opposing party or parties as required by OAR 471-041-0080(2)(a) (May 13, 2019).
Claimant’s March 7, 2024 written argument contained information that was not part of the hearing
record and related to a separation notice received from the employer. Under ORS 657.275(2) and OAR
471-041-0090 (May 13, 2019), EAB considered only information received into evidence at the hearing
when reaching this decision. EAB considered claimant’s March 7, 2024 argument to the extent it was
based on the record.

The parties may offer new information, such as the separation notice claimant attached to their March 7,
2024 written argument, into evidence at the remand hearing. At that time, it will be determined if the
new information will be admitted into the record. The parties must follow the instructions on the notice
of the remand hearing regarding documents they wish to have considered at the hearing. These
instructions will direct the parties to provide copies of such documents to the ALJ and the other parties
in advance of the hearing at their addresses as shown on the certificate of mailing for the notice of
hearing.

FINDINGS OF FACT: (1) On November 20, 2023, the Department issued decision # 72649, which
concluded that claimant was discharged by the employer, but not for misconduct, and was not
disqualified from receiving unemployment insurance benefits based on the work separation. The
employer filed a timely request for hearing. On December 8, 2023, OAH mailed to the parties notice of
a hearing on decision # 72649 scheduled for December 22, 2023.

(2) Claimant received the notice of hearing shortly after it was mailed. However, claimant did not
understand the hearing notice. Claimant went to their local WorkSource office and asked for an
explanation of the hearing notice. Claimant was informed that since they got decision # 72649 “saying
that [their] benefits were approved, not to worry about” the notice of hearing. Exhibit 5 at 1. Based on
this information, claimant believed that participating in the December 22, 2023 hearing was
unnecessary. Exhibit 5 at 1.

(3) On December 22, 2023, ALJ Chiller conducted a hearing on decision # 72649, at which the
employer appeared. Claimant failed to appear for the hearing because, based on the information they
received from their local WorkSource office, they believed appearing was unnecessary.

(4) On December 29, 2023, ALJ Chiller issued Order No. 23-UI-244408, reversing decision # 72649 by
concluding that claimant was discharged for misconduct and disqualified from receiving benefits
effective August 27, 2023. Order No. 23-UI-244408 stated that the deadline to file an application for
review of Order No. 23-UI-244408 or a request to reopen the December 22, 2023 hearing was 20 days
from the date Order No. 23-UI-244408 was issued, January 18, 2024. Order No. 23-UI-244408 at 3-4.
Claimant received Order No. 23-UI-244408 shortly after it was issued.

(5) On January 3, 2024, claimant emailed the Department expressing disagreement with, and a desire to
challenge, Order No. 23-UI-244408. The January 3, 2024 email identified Order No. 23-UI-244408 by
the date it was issued and described it as containing “a number of things that simply are not true,” such
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as claimant having made rude comments to customers, which claimant considered to be “mean-spirited,
libelous, and making things up to deny [their] benefits.” Exhibit 5 at 3.

(6) On January 17, 2024, a Department representative replied to claimant’s email, explaining that the
matter was already referred to OAH. The email also provided information on how to request reopening,
and OAH’s contact information.

(7) On January 20, 2024, claimant emailed a response that, among other things, explained why they
missed the December 22, 2023 hearing.

(8) OAH considered claimant’s January 20, 2024 response email to be a late request to reopen the
December 22, 2023 hearing. On February 6, 2024, ALJ Scott issued Order No. 24-UI-247349, denying
the reopen request OAH considered claimant to have filed on January 20, 2024 on the basis that it was
filed late without good cause, leaving Order No. 23-UI-244408 undisturbed.

CONCLUSIONS AND REASONS: Claimant’s request to reopen the December 22, 2023 hearing on
decision # 72649 is allowed, and this case remanded for a reopened hearing and a new order on the
merits of decision # 72649.

Application for Review. “An application for review may be filed on forms provided by OAH or the
Employment Department and other similar offices in other states. Use of the form is not required,
provided the applicant requests review of a specific ALJ Order, or otherwise expresses intent to appeal
an ALJ Order.” OAR 471-041-0060(1). “An application for review may be filed in person, or by mail,
fax, or electronic means to EAB, or any office of the Employment Department, including OAH[.]” OAR
471-041-0070(2).

On January 3, 2024, claimant emailed the Department expressing disagreement with, and a desire to
challenge, Order No. 23-UI-244408. See Exhibit 5 at 2-3. In the email, claimant referenced Order No.
23-UI-244408, referring to it as a “judgement from 12-29-23,” and described it as containing “a number
of things that simply are not true” such as claimant having made rude comments to customers, which
claimant considered to be “mean-spirited, libelous, and making things up to deny [their] benefits.”
Exhibit 5 at 3.

Per OAR 471-041-0060(1), for claimant’s January 3, 2024 email communication to constitute an
application for review, the email needed to have “expresse[d] intent to appeal an ALJ Order.” The
January 3, 2024 email met that standard. The email identified Order No. 23-UI-244408, referring to it as
a “judgement from 12-29-23[.]” Exhibit 5 at 3. Further, the email detailed a profound disagreement on
claimant’s part with the ALJ’s Order, with claimant asserting it contained false information. This is
sufficient to show that claimant wished to challenge some of the findings and conclusions of Order No.
23-UI-244408, and demonstrated an intent to appeal the order. For these reasons, claimant’s January 3,
2024 email expressed an intent to appeal Order No. 23-UI-244408 and therefore constituted an
application for review.

Having concluded that claimant’s January 3, 2024 email constituted an application for review, the
analysis turns to whether EAB is required to treat the application for review as a request to reopen by
operation of OAR 471-041-0060(4). Under that provision, except as otherwise stated in OAR 471-041-
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0060, “EAB will treat an application for review by a claimant or employer that failed to appear at a
hearing as a request to reopen the hearing under ORS. 657.270.” The exceptions to this are found in
OAR 471-041-0060(5), which states, “An application for review filed by a claimant or employer that
failed to appear at the hearing and whose request for hearing was not dismissed for failure to appear will
be treated as an application for review if: (a) The applicant expresses in the application for review that
they are not requesting to reopen the hearing, or (b) The application for review does not include a
written statement that sets forth the reason(s) for missing the hearing[.]”

Applying OAR 471-041-0060(4) and (5), EAB is required to treat the January 3, 2024 application for
review as a request to reopen the December 22, 2023 hearing. Claimant failed to appear at the December
22, 2023 hearing, and because the employer had requested the hearing, the hearing request was not
dismissed for claimant’s failure to appear. Further, claimant did not express in their January 3, 2024
application for review that they were not requesting to reopen the December 22, 2023 hearing. Finally,
although claimant’s initial January 3, 2024 email did not explain why claimant missed the hearing, the
Department replied to the email on January 17, 2024 and claimant then sent a response email on January
20, 2024. In the response email, claimant explained why they missed the December 22, 2023 hearing.
Accordingly, because the application for review was filed by claimant, a party who failed to appear at
the hearing, and the exceptions set forth under OAR 471-041-0060(5) do not apply, claimant’s January
3, 2024 application for review is required to be treated as a request to reopen.

Request to Reopen. ORS 657.270(5) provides that any party who failed to appear at a hearing may
request to reopen the hearing, and the request will be allowed if it was filed within 20 days of the date
the hearing decision was issued and shows good cause for failing to appear. “Good cause” exists when
the requesting party’s failure to appear at the hearing arose from an excusable mistake or from factors
beyond the party’s reasonable control. OAR 471-040-0040(2) (February 10, 2012). The party requesting
reopening shall set forth the reason(s) for missing the hearing in a written statement, which the Office of
Administrative Hearings (OAH) shall consider in determining whether good cause exists for failing to
appear at the hearing. OAR 471-040-0040(3).

The deadline to file a request to reopen the December 22, 2023 hearing was January 18, 2024, 20 days
from the date Order No. 23-UI-2444408 was issued. Because claimant filed their request to reopen on
January 3, 2024, the request was timely.

The record shows that claimant received the notice scheduling the hearing for December 22, 2023 but
did not understand it, and upon taking the notice to their local WorkSource office for further
explanation, was told that since claimant got decision # 72649 “saying that [their] benefits were
approved, not to worry about” the notice of hearing. Exhibit 5 at 1. Claimant did not appear at the
December 22, 2023 hearing because, based on the information received from the WorkSource office,
claimant believed that participating in the December 22, 2023 hearing was unnecessary. Exhibit 5 at 1.

The misinformation claimant received from the WorkSource office caused claimant to mistakenly
believe that appearance at the hearing was unnecessary, which was an excusable mistake. Claimant’s
failure to appear at the hearing therefore arose from an excusable mistake, which is sufficient to
establish good cause for failing to appear. For these reasons, claimant established good cause to reopen
the December 22, 2023 hearing. Claimant’s request to reopen therefore is allowed, and this case
remanded for a reopened hearing and a new order on the merits of decision # 72649.
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DECISION: Order No. 24-UI-247349 is set aside, and this matter remanded for further proceedings
consistent with this order.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: April 5, 2024

NOTE: The failure of any party to appear at the hearing on remand will not reinstate Order No. 23-UlI-
247349 or return this matter to EAB. Only a timely application for review of the subsequent order will
cause this matter to return to EAB.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay &nh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Téai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decisién, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGAIS — IUGAEGEISSTUU S MUTEIUHAUINESMSMINIHIUINAEAY U0 SIDINNAEADS
WUHNUGAMNEGIS: AJUSIRGHANN:RYMIZINNMINIMY I [UAISITINAERBS W UUGIMIIGH
UGS IS INNAERMGIAMAGRRIe sMilSaIufigiHimmywnnnigginnit Oregon IMWHSIHMY
iGNNI GHUNRSIUGRIPTIS:

Laotian

(SNag — ﬂﬂmﬂﬁ]lﬂjJ_J[’.JUﬂuEﬂUmﬂUEle2DUEmEﬂﬂUmDﬂjj"mEejm"m I]ﬂlﬂﬂiJUE”’lT'ﬂﬂ’mﬂﬁlllj m;nmmmmmuuumuumiu
BmBUﬂ“lU'ﬂ"ljj"]‘LlcﬁijUm ﬂ“lU]’WUUEWDOU“]ﬂ“]E’IO?JJJ']J zﬂﬂwm.u"muwmosjomumUmawmmmﬂummuamawam Oregon W@
EOUUMNUDm"l.UﬂﬂEE‘LIq,«lﬂEﬂUBﬂtOUE’ISUlﬂ’]U”Sjﬂ"mOQUU

Arabic

ahy Sy 13 e (3815 Y S 1Y) 658 Jaall e i ey Jos) ¢ 51 a1 138 g ol 13) el Lalal) Alad) daia _Le,fu;ajl)ghu
)1)3.1 Ljs.*iu)_all_d_u.) tubj_qdﬁ)qLdeﬁﬂmu}Juﬁm\ﬁﬂd

Farsi

o 3 R a8l s aladind )i ala 6 il L alialiBl (i 3 se aread Sul b 81 018 o 85 Lad 2 S sl ey aSa pl - da g
ASS I st Cual g & ) Sl et ol 31 gl 2 2sm ge Jead) ) g 31 saliial L o) $i e o)l Sl ) oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311

Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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