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EMPLOYMENT APPEALS BOARD DECISION
2024-EAB-0037

Reversed
Late Application for Review Allowed
Late Request for Hearing Allowed
Merits Hearing Required

PROCEDURAL HISTORY: On October 14, 2022, the Oregon Employment Department (the
Department) served a Notice of Determination for Pandemic Unemployment Assistance (PUA)
concluding that claimant was not eligible to receive PUA benefits effective July 5, 2020. On November
3, 2022, the October 14, 2022 PUA determination became final without claimant having filed a request
for hearing. On November 10, 2022, claimant filed a late request for hearing. ALJ Kangas considered
claimant’s request, and on April 4, 2023 issued Order No. 23-UI-220917, dismissing claimant’s request
for hearing as late, subject to claimant’s right to renew the request by responding to an appellant
questionnaire by April 18, 2023. On April 24, 2023, Order No. 23-UI-220917 became final without
claimant having filed a response to the appellant questionnaire or an application for review with the
Employment Appeals Board (EAB). On November 1, 2023, claimant filed a submission that was styled
as a request to reopen, but was treated as a late response to the appellant questionnaire and a late
application for review of Order No. 23-UI-220917. On December 11, 2023, ALJ Kangas mailed a letter
stating that the Office of Administrative Hearings (OAH) would not consider claimant’s questionnaire
response or issue another order regarding this matter because the questionnaire response was late. On
December 29, 2023, claimant re-filed, with some additional attachments,* his November 1, 2023
submission that was styled as a request to reopen, but was treated as a late response to the appellant

! Claimant’s December 29, 2023 submission contained the following additional attachments compared to claimant’s
November 1, 2023 submission: an updated cover letter, ALJ Kangas’s December 11, 2023 letter, and a hearing order issued
by an ALJ in a different case involving claimant.
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questionnaire and a late application for review of Order No. 23-UI-220917. This matter comes before
EAB based upon claimant’s November 1, 2023 application for review of Order No. 23-UI-220917.

EVIDENTIARY MATTER: EAB has considered additional evidence when reaching this decision
under OAR 471-041-0090(1) (May 13, 2019). The additional evidence is claimant’s November 1, 2023,
2023 submission, which was treated in part as a response to the appellant questionnaire. This submission
is marked as EAB Exhibit 1, and a copy provided to the parties with this decision. Any party that objects
to our admitting EAB Exhibit 1 must submit such objection to this office in writing, setting forth the
basis of the objection in writing, within ten days of our mailing this decision. OAR 471-041-0090(2).
Unless such objection is received and sustained, the exhibit will remain in the record.

FINDINGS OF FACT: (1) On August 10, 2022, claimant used the Department’s online hearing request
web form to request a hearing on an administrative decision that concluded claimant had voluntarily quit
working for an employer without good cause.

(2) On October 14, 2022, the Department mailed the October 14, 2022 PUA determination to claimant’s
address on file with the Department. The October 14, 2022 PUA determination stated, “You have the
right to appeal this decision if you do not believe it is correct. Your request for appeal must be received
by November 3, 2022.” Exhibit 1 at 2.

(3) Claimant did not receive the October 14, 2022 PUA determination. On November 10, 2022, claimant
called the Department to inquire about the status of his hearing request on the August 10, 2022 voluntary
quit administrative decision. During the call, the Department representative informed claimant of the
October 14, 2022 PUA determination and claimant learned of its existence for the first time.

(4) On November 10, 2022, claimant filed a late request for hearing on the October 14, 2022 PUA
determination.

(5) On April 4, 2023, OAH mailed Order No. 23-UI-220917 to claimant’s address on file with OAH.
Order No. 23-UI-220917 stated, “You may appeal this decision by filing the attached form Application
for Review with the Employment Appeals Board within 20 days of the date that this decision is mailed.”
Order No. 23-UI-220917 at 2. Order No. 23-UI-220917 also stated on its certificate of mailing that “Any
party may appeal this Order by filing a Request for Review with the Employment Appeals Board no
later than April 24, 2023.”

(6) On April 23, 2023, claimant made a submission using the Department’s online hearing request web
form that he intended to be treated as an application for review of Order No. 23-UI-220917. The
Department failed to process claimant’s submission as an application for review of Order No. 23-UlI-
220917 and, as a result, EAB did not receive claimant’s submission. Claimant was not aware that EAB
had not received his April 23, 2023 submission.

(7) On October 26, 2023, during a hearing before an ALJ on a separate matter, claimant learned from the
ALJ that there was no record of claimant having an application for review on file with EAB for Order
No. 23-UI-220917 and claimant came to suspect that his April 23, 2023 application for review using the
Department’s hearing request web form, had not been received by EAB.
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(8) On November 1, 2023, claimant filed a submission that was styled as a request to reopen, but which
EAB treated as a late response to the appellant questionnaire and a late application for review of Order
No. 23-UI-220917.

CONCLUSIONS AND REASONS: Claimant’s late application for review is allowed. Order No. 23-
UI-220917 is reversed, claimant’s late request for hearing is allowed, and a hearing on the merits of the
October 14, 2022 PUA Determination is required.

Late Application for Review. An application for review is timely if it is filed within 20 days of the date
that the Office of Administrative Hearings (OAH) mailed the order for which review is sought. ORS
657.270(6); OAR 471-041-0070(1) (May 13, 2019). The 20-day filing period may be extended a
“reasonable time” upon a showing of “good cause.” ORS 657.875; OAR 471-041-0070(2). “Good
cause” means that factors or circumstances beyond the applicant’s reasonable control prevented timely
filing. OAR 471-041-0070(2)(a). A “reasonable time” is seven days after the circumstances that
prevented the timely filing ceased to exist. OAR 471-041-0070(2)(b). A late application for review will
be dismissed unless it includes a written statement describing the circumstances that prevented a timely
filing. OAR 471-041-0070(3).

The application for review of Order No. 23-UI-220917 was due by April 24, 2023. Because claimant did
not file his application for review until November 1, 2023, the application for review was late.

On April 23, 2023, claimant used the Department’s online hearing request web form to file a submission
that claimant intended to be treated as an application for review of Order No. 23-UI-220917. EAB did
not receive claimant’s submission because the Department failed to process claimant’s submission as an
application for review of Order No. 23-UI-220917. Claimant had used the Department’s online hearing
request web form successfully in the past to appeal administrative decisions issued by the Department,
such as the August 10, 2022 voluntary quit administrative decision, and had no reason to know that
using the Department’s hearing request web form would result in the Department not processing his
application for review and lead to EAB not receiving it. The Department’s failure to process the
application for review was a circumstance beyond claimant’s reasonable control that caused him to take
no further action regarding his application for review of Order No. 23-UI-220917. This circumstance
ceased to exist on October 26, 2023, when, during a hearing before an ALJ on a separate matter,
claimant gained information that caused him to suspect that his April 23, 2023 submission using the
Department’s hearing request web form had not been received by EAB. Within seven days thereafter, on
November 1, 2023, claimant filed his late application for review of Order No. 23-UI-220917, which was
styled as a request to reopen.

Accordingly, the Department’s failure to process the April 23, 2023 submission as an application for
review and EAB’s non-receipt of it was a factor beyond claimant’s reasonable control that prevented a
timely filing. This factor ceased to exist on October 26, 2023, and claimant filed his late application for
review on November 1, 2023, which was within a seven-day reasonable time. Thus, claimant established
good cause to extend the application for review filing deadline and filed within a reasonable time. The
late application for review is therefore allowed.

Late Request for Hearing. ORS 657.269 provides that the Department’s decisions become final unless
a party files a request for hearing within 20 days after the date the decision is mailed. ORS 657.875
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provides that the 20-day deadline may be extended a “reasonable time” upon a showing of “good
cause.” OAR 471-040-0010 (February 10, 2012) provides that “good cause” includes factors beyond an
applicant’s reasonable control or an excusable mistake, and defines “reasonable time” as seven days
after those factors ceased to exist.

The deadline for claimant to file a timely request for hearing on the October 14, 2022 PUA
determination was November 3, 2022. Claimant did not file a request for hearing until November 10,
2022. Accordingly, claimant’s request for hearing was late.

In claimant’s declaration included as part of EAB Exhibit 1, claimant asserted that he was not aware of
the October 14, 2022 PUA determination until he called the Department on November 10, 2022 to check
the status of his appeal of a different administrative decision. EAB Exhibit 1 at 6-7. Claimant learned of
the October 14, 2022 PUA determination for the first time during the call and filed a request for hearing
on the PUA determination the same day. EAB Exhibit 1 at 7. This evidence supports the inference that
claimant did not receive the October 14, 2022 PUA determination in the mail. Claimant’s failure to
receive the PUA determination was a circumstance beyond his reasonable control that prevented
claimant from requesting a hearing in a timely manner. That circumstance ceased on November 10,
2022, when claimant learned of the October 14, 2022 PUA determination during a telephone
conversation with a Department representative. On the same day, claimant made a request for hearing on
the October 14, 2022 PUA determination.

Accordingly, claimant established good cause to extend the deadline to file a request for hearing on the
October 14, 2022 PUA determination and did so within a reasonable time. Order No. 23-UI-220917
therefore is reversed, claimant’s late request for hearing is allowed, and claimant is entitled to a hearing
on the merits of the October 14, 2022 PUA determination.

DECISION: Order No. 23-UI-220917 is set aside, and this matter remanded for further proceedings
consistent with this order.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: February 7, 2024

NOTE: The failure of any party to appear at the hearing on remand will not reinstate Order No. 23-UI-
220917 or return this matter to EAB. Only a timely application for review of the subsequent order will
cause this matter to return to EAB.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dworc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGAIS — IUGAEGEISSTUU S MUTEIUHAUINESMSMINIHIUINAEAY U0 SIDINNAEADS
WUHNUGAMNEGIS: AJUSIRGHANN:RYMIZINNMINIMY I [UAISITINAERBS W UUGIMIIGH
UGS IS INNAERMGIAMAGRRIe sMilSaIufigiHimmywnnnigginnit Oregon IMWHSIHMY
iGNNI GHUNRSIUGRIPTIS:

Laotian

(SNag — ﬂﬂmﬂﬁ]lﬂjJ_J[’.JUﬂuEﬂUmﬂUEle2DUEmEﬂﬂUmDﬂjj"mEejm"m I]ﬂlﬂﬂiJUE”’lT'ﬂﬂ’mﬂﬁlllj m;nmmmmmuuumuumiu
BmBUﬂ“lU'ﬂ"ljj"]‘LlcﬁijUm ﬂ“lU]’WUUEWDOU“]ﬂ“]E’IO?JJJ']J zﬂﬂwm.u"muwmosjomumUmawmmmﬂummuamawam Oregon W@
EOUUMNUDm"l.UﬂﬂEE‘LIq,«lﬂEﬂUBﬂtOUE’ISUlﬂ’]U”Sjﬂ"mOQUU

Arabic

ahy Sy 13 e (3815 Y S 1Y) 658 Jaall e i ey Jos) ¢ 51 a1 138 g ol 13) el Lalal) Alad) daia _Le,fu;ajl)ghu
)1)3.1 Ljs.*iu)_all_d_u.) tubj_qdﬁ)qLdeﬁﬂmu}Juﬁm\ﬁﬂd

Farsi

o 3 R a8l s aladind )i ala 6 il L alialiBl (i 3 se aread Sul b 81 018 o 85 Lad 2 S sl ey aSa pl - da g
ASS I st Cual g & ) Sl et ol 31 gl 2 2sm ge Jead) ) g 31 saliial L o) $i e o)l Sl ) oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311

Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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