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EMPLOYMENT APPEALS BOARD DECISION
2024-EAB-0011

Reversed
Overpayment Not Assessed

PROCEDURAL HISTORY: On March 30, 2021, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant had earnings that
exceeded her weekly benefit amount for the week of August 2 through 8, 2020 (week 32-20), and that
claimant therefore was overpaid $451 in combined federal benefits that she was required to repay.
Claimant filed a timely request for hearing. On November 27, 2023, ALJ Nyberg conducted a hearing at
which the employer failed to appear, and on December 5, 2023, issued Order No. 23-UI-242635,
affirming the March 30, 2021, overpayment decision. On December 21, 2023, claimant filed an
application for review with the Employment Appeals Board (EAB).

FINDINGS OF FACT: (1) On April 11, 2020, claimant filed an initial claim for unemployment
insurance benefits. The Department determined that claimant’s weekly benefit amount was $151.

(2) Claimant claimed benefits for the week of August 2 through 8, 2020 (week 32-20). This is the sole
week at issue. The Department paid claimant $151 in Pandemic Emergency Unemployment
Compensation (PEUC) benefits and $300 in Lost Wages Assistance (LWA) benefits for the week at

. 1

issue.

(3) Claimant did not perform work for the employer during the week at issue, and therefore did not
report that she worked any hours or earned any wages during that week. The employer paid claimant on
a monthly basis.

(4) On or around March 18, 2021, a Department representative spoke to a payroll representative for the
employer, regarding claimant’s earnings for August 2020. On March 24, 2021, a comment was entered
into claimant’s claim, stating:

! The order under review found that the Department paid claimant $300 in Federal Pandemic Unemployment Compensation
(FPUC) benefits for the week at issue, apparently informed by the Department’s testimony at hearing. Order No. 23-UI-
242635 at 2; Audio Record at 10:45. However, FPUC benefits were not available during the week at issue, whereas LWA
benefits were. See https://unemployment.oregon.gov/pandemic. It therefore is reasonable to infer that the extra $300 in
federal benefits that claimant received for the week at issue were LW A benefits.
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MOD HRS AND EARNINGS IN WKS 33-35/20 PER WAGE INFO PROVIDED BY EVA IN
PAYROLL AT TIME 4 PAYROLL LLC; HANDLED PAYROLL FOR ARCANE CELLARS
& WHEATLAND WINERY[.]?

(5) On April 5, 2021, the employer mailed a letter to the Department, which stated in relevant part:

On the September 5, 2020 payroll, I paid all my workers their Oregon Health retained benefit
hours at their current rate of pay @ $15/hr. I realized that our business was failing and that would
be closing shortly and wanted our employees to get their full stored up earned benefits while we
still had funds sufficient to pay them. We were not asked to do this but we felt it was the right
thing to do as they had earned over their employment years and it was theirs.

During August 2020 [claimant] worked the following hours:

August 20™ - 3 hours
August 24" = 4 hours
August 30™ - 2 hours

[Claimant] was paid for the 9 hours PLUS whatever amount [claimant] was owed for her
retained Oregon Health Benefits earned over many years as described above.

Exhibit 2 at 1.

CONCLUSIONS AND REASONS: Claimant had no remuneration for the week at issue, and therefore
was not overpaid benefits for that week.

Remuneration. ORS 657.100(1) states: “An individual is deemed ‘unemployed’ in any week during
which the individual performs no services and with respect to which no remuneration for services
performed is paid or payable to the individual, or in any week of less than full-time work if the
remuneration paid or payable to the individual for services performed during the week is less than the
individual’s weekly benefit amount.”

ORS 657.150(6) states: An eligible unemployed individual who has employment in any week shall have
the individual’s weekly benefit amount reduced by the amount of earnings paid or payable that exceeds
whichever is the greater of the following amounts:

(a) Ten times the minimum hourly wage established by the laws of this state; or

(b) One-third of the individual’s weekly benefit amount.

2 EAB has taken notice of this fact, which is contained in Employment Department records. OAR 471-041-0090(1) (May 13,
2019). Any party that objects to our taking notice of this information must submit such objection to this office in writing,
setting forth the basis of the objection in writing, within ten days of our mailing this decision. OAR 471-041-0090(2). Unless
such objection is received and sustained, the noticed fact will remain in the record.
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Former OAR 471-030-0017 (effective January 11, 2018 through December 13, 2022) stated, in relevant
part:

(1) Definitions. For purposes of applying ORS 657.100 and 657.150, and as used in this rule:
(a) “Employment” means:

(A) Being in an employer-employee relationship during a period of time for which
remuneration was paid or payable; or

(B) Providing a service or product for cash or cash value.
(b) “Earnings” means remuneration;

(c) Where an employer-employee relationship exists, “remuneration” means compensation
resulting from the employer-employee relationship, including wages, salaries, incentive pay, sick
pay, compensatory pay, bonuses, commissions, stand-by pay, and tips;

% %k ok

(3) Allocating Remuneration: For purposes of ORS 657.100 and 657.150(6) remuneration or an
applicable pro-rata share thereof shall be allocated as follows:

(a) In the case of services, allocated to the week in which the service was performed,

* %k ok

(d) If the dates of sale or service are not clearly established, allocation shall be made upon a
reasonable estimate provided by the claimant. If the individual cannot or will not provide a
reasonable estimate, the remuneration shall be allocated equally over the period during which
services were rendered or products were sold.

The order under review concluded that claimant had earnings which exceeded her weekly benefit
amount for the week at issue because of the existence of a “now-final administrative decision that found
that the claimant earned $205.31 during the week at issue, which exceeded her weekly benefit amount
and rendered her ineligible for benefits.” Order No. 23-UI-242635 at 4. This conclusion was seemingly
based on an exchange between the ALJ and the Department witness at hearing, in which the ALJ asked,
“Do you know if the underlying decision was appealed?” to which the Department’s witness responded,
“No.” Audio Record at 13:19 to 13:42. The ALJ then asked the witness if, to the latter’s knowledge, the
“underlying decision” had become final; the witness answered, “Correct.” Audio Record at 13:43 to
13:58.

Prior to this exchange, the Department’s witness made no mention of any administrative decision
underlying the March 30, 2021, overpayment decision, and the documentary record contains no
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indication that such a decision exists. Furthermore, a review of Department records shows no mention of
any such decision. As such, the “underlying decision” appears to be a fiction created by a
miscommunication during the hearing, and does not exist. Thus, the conclusion that claimant earned
more than her weekly benefit amount during the week at issue stems from the administrative decision at
issue in this appeal, and is not binding as a matter of law. Instead, this issue must be considered based on
a de novo review of the record evidence.

The evidence in the record does not support the conclusion that claimant had any remuneration which
reduced her weekly benefit amount during the week at issue. Claimant reported on her weekly claim for
the week at issue that she did not work that week, and reiterated that assertion in her testimony. Audio
Record at 19:55. Additionally, the employer indicated in their April 5, 2021, letter that “During August
2020,” claimant worked a total of nine hours over the course of three days: August 20, 24, and 30.
Exhibit 2 at 1. The wording of the letter strongly implies that claimant only worked during those three
days in August 2020, none of which fall within the week at issue. Furthermore, the comment in
claimant’s claim from March 24, 2021, indicates only that claimant’s earnings for weeks 33-20 through
35-20 were modified on the basis of information provided by the employer’s payroll.

It is not clear what evidence, if any, the Department used to determine that claimant earned
remuneration in the amount of $205.31 for the week at issue. The order under review found, “The
claimant was paid monthly by an employer, who paid her for the month of August 2020. The
Department treats monthly pay as being prorated across the weeks in the month. The claimant’s prorated
weekly earnings for the week at issue, as reported by the employer and interpreted by the Department
were $205.31.” Order No. 23-UI-242635 at 2. This finding misstates the applicable authority. Under
Former OAR 471-030-0017(3), if the dates of sale or service are not clearly established, allocation shall
be made upon a reasonable estimate provided by the claimant. If the individual cannot or will not
provide a reasonable estimate, the remuneration shall be allocated equally over the period during which
services were rendered or products were sold.

Applying the provisions of the above rule, it would arguably be appropriate to apportion all of
claimant’s August 2020 wages equally across each of the weeks in August 2020 if claimant performed
services for the employer during all of those weeks, the specifics of when claimant worked during those
weeks could not be ascertained or reasonably estimated by claimant, and, importantly, the total amount
of remuneration for the month can be ascertained. E.g., if claimant worked varying (but unrecorded)
hours for each of the five weeks in a single month, and was paid a total of $3,000 for that month’s work,
the Department would be permitted to allocate $600 in wages to each of those five weeks.

Here, however, the record clearly establishes that claimant did not work during the week at issue.
Furthermore, other than the nine hours that claimant worked on August 20, 24, and 30, 2020, for which
she was apparently paid $15 per hour, the record does not contain any indication of how much claimant
was paid for the month of August 2020. Although the employer’s April 5, 2021 letter was mailed after
the issuance of the March 30, 2021 overpayment decision (and thus could not be the basis for the
overpayment assessed in that decision), it is reasonable to infer that the information that the employer’s
payroll representative provided to the Department earlier in March 2021 was used as the basis for the
apportionment of remuneration to the week at issue. The sum the employer’s payroll representative
conveyed to the Department may be the same as the “Oregon Health retained benefit hours” referenced
in the employer’s April 5, 2021, letter. However, even assuming that this sum represented remuneration
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which was reportable under OAR 471-030-0017(c)—and it is not clear that it was—it is simply not
possible to apportion this remuneration to any weeks claimed if the sum itself is unknown. Because the
record is silent as to how much claimant was paid for August 2020, the Department has not met their
burden to show that the apportionment of $205.31 to the week at issue was correct, or that claimant had
earnings which reduced her weekly benefit amount during the week at issue.®

Overpayment. ORS 657.310(1) provides that an individual who received benefits to which the
individual was not entitled is liable to either repay the benefits or have the amount of the benefits
deducted from any future benefits otherwise payable to the individual under ORS chapter 657. That
provision applies if the benefits were received because the individual made or caused to be made a false
statement or misrepresentation of a material fact, or failed to disclose a material fact, regardless of the
individual’s knowledge or intent. /d. In addition, an individual who has been disqualified for benefits
under ORS 657.215 for making a willful misrepresentation is liable for a penalty in an amount of at least
15, but not greater than 30, percent of the amount of the overpayment. ORS 657.310(2).

The order under review concluded that claimant was overpaid benefits for the weeks at issue because
“an administrative decision still in effect held that the claimant earned over her weekly benefit amount”
for that week. Order No. 23-UI-242635. As explained above, the record does not show either that such
an administrative decision exists or that an independent basis exists for concluding that claimant earned
remuneration which reduced her weekly benefit amount during the week at issue. Therefore, the
Department has not met its burden to show that claimant was not entitled to receive benefits for the
weeks at issue, and as a result, claimant was not overpaid benefits that she is required to repay to the
Department.

DECISION: Order No. 23-UI-242635 is set aside, as outlined above.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: January 24, 2024

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.

3 Nichols v. Employment Division, 24 Or App 195, 544 P2d 1068 (1976) (where the Department has paid benefits it has the
burden to prove benefits should not have been paid; by logical extension of that principle, where benefits have not been paid
claimant has the burden to prove that the Department should have paid benefits).
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay &nh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Téai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decisién, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGEIRS — EUGA PGS TS E U MU B HAUINE SMSMINIHIUAINAEAY [DOSIDINAEASS
WHIUGH HGIS: AUNASHANN:ATMIZGINNMENIME I [URSIINNAEABSWRIUGIM:GH
FUIEGIS IS INNARMGIAMN TGS Ml Sanu AgimmywHnniggIaniz Oregon ENWHSIHMY
s HinNSi eSO GHUBISIUGHR AUHTIS:

Laotian

(BN - 2']WHQQDUUUDN“WUNNU@D%DE&WBﬂ"llJU'IDﬂjTl‘UEBjZﬂ“l‘U T]WWWDUE"’WT'QH“]UOQ‘UU ﬂvammmmmﬂa“w“mmmw
emewmumjjﬂifﬁumwm ﬂ‘]iﬂ’lUUEmUQU’]ﬂﬂmﬂﬁlUU tnﬂu:ﬂumuwmﬂoejom‘umumaummmmmmuemsmm Oregon |G
TOUUUC’]UOU“HJE]“]EE‘.LIJJ“]EHUSN\EQEJE'IEUmﬂUEBjﬂ“mﬂﬁU‘U.

Arabic

cﬁ/]dﬁsa;,!s)l)ﬂllhu_lc.éé'lﬁ\};ﬁs&}‘gsl)jéJ.uJ'l._uLc.)LmJ..\;n.d...a.lls)l)a.‘ll\;u‘;.am(:.]U;Ja:Lm\_-J\:dLaJl:\mﬂ fo 58 i
jﬂlejﬁ.\.d“\A‘J_mjln_ll_.L:.)lel_ule_dd}’_l)dl_\_ﬁm\'qﬂmuylﬁhd\.!;‘)a}HJJ 4

Farsi

S R a8l aladtin) el gd ala b e L alalidl et (330 se aneat pl L 81 3 IR o BB Ld o S gl e paSa il oda s
ASS IR daat Gl i 50 98l Sl anad ool 3 Gl 50 2 ge Jeall ) sied 3l ealiasl L 2l g5 e ol Cylia ) oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311

Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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