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Modified
Late Request for Hearing Allowed
Overpayment, No Penalties

PROCEDURAL HISTORY: On January 5, 2022, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant willfully made a
misrepresentation and failed to report a material fact to obtain benefits, and assessing an overpayment of
$302 in Pandemic Emergency Unemployment Compensation (PEUC) benefits and $600 in Federal
Pandemic Unemployment Compensation (FPUC) benefits that claimant was liable to repay to the
Department, a $135.30 monetary penalty, and a 6-week penalty disqualification from future benefits. On
January 25, 2022, the January 5, 2022 administrative decision became final without claimant having
filed a request for hearing. On June 16, 2022, claimant filed a late request for hearing on the January 5,
2022 administrative decision.

ALJ Kangas considered claimant’s request, and on August 29, 2022 issued Order No. 22-U1-201537,
dismissing claimant’s request for hearing as late, subject to claimant’s right to renew the request by
responding to an appellant questionnaire by September 12, 2022. On September 6, 2022, claimant filed a
timely response to the appellant questionnaire. On December 20, 2022, the Office of Administrative
hearings (OAH) mailed a letter to the parties stating that Order No. 22-UI1-201537 was vacated and that
a hearing would be scheduled to determine whether claimant’s late request for hearing should be
allowed and, if so, the merits of the January 5, 2022 administrative decision. On April 3, 2023, ALJ
Monroe conducted a hearing at which the employer failed to appear, and on April 24, 2023 issued Order
No. 23-Ul-222947, allowing claimant’s late request for hearing and affirming the January 5, 2022
administrative decision on the merits. On May 14, 2023, claimant filed an application for review with
the Employment Appeals Board (EAB).

WRITTEN ARUGMENT: To the extent the statements accompanying claimant’s application for
review constituted written argument, such argument was not considered because claimant did not
include a statement declaring that he provided a copy of his argument to the opposing party or parties as
required by OAR 471-041-0080(2)(a) (May 13, 2019).
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EAB reviewed the entire hearing record. On de novo review and pursuant to ORS 657.275(2), the
portion of the order under review allowing claimant’s late request for hearing is adopted. The rest of
this decision addresses whether claimant willfully made a misrepresentation and failed to report a
material fact to obtain benefits and whether an overpayment, monetary penalty, or penalty
disqualification should be assessed.

FINDINGS OF FACT: (1) On June 18, 2020, claimant filed an initial application for unemployment
insurance benefits. The Department determined that claimant had a monetarily valid claim for regular
unemployment insurance (regular Ul) benefits with a weekly benefit amount of $151. After claimant
exhausted his regular Ul benefits, claimant was paid PEUC benefits with the same weekly benefit
amount.

(2) United Salad Co. employed claimant as a warehouse loader from approximately April 28, 2021 until
May 17, 2021, when they discharged claimant. Claimant earned $17 per hour.

(3) During the week of May 2, 2021 through May 8, 2021 (week 18-21), claimant earned $458.66
working for the employer.

(4) During the week of May 9, 2021 through May 15, 2021 (week 19-21), claimant earned $336.09
working for the employer.

(5) Claimant filed weekly claims for the weeks including May 2, 2021 through May 15, 2021 (weeks
18-21 through 19-21). These are the weeks at issue. Claimant was paid $151 in PEUC benefits and $300
in FPUC benefits each week, for a total of $302 in PEUC benefits and $600 of FPUC benefits. When
claimant claimed benefits for each of the weeks at issue, he reported that he had not worked or earned
wages.

(6) The employer did not pay claimant until his separation from employment. Claimant thought the
paycheck he received was for an amount greater than what he had actually earned, and that he was paid
extra because the employer was “righting their wrong that they had done to [claimant].” Audio Record
at 1:54:30. Claimant reported on his weekly claims that he had not worked or earned wages during the
weeks at issue because he had not yet been paid by the employer and misunderstood when remuneration
was reportable in that situation.

(7) Claimant had previously reported earnings from other employment on weekly claims, most recently
for the week of March 21, 2021 through March 27, 2021 (week 12-21).

(8) On June 1, 2021, the Department sent claimant a questionnaire asking claimant about his work for
the employer. Claimant wrote his responses on the questionnaire and returned it to the Department.
Claimant wrote in his response that he worked for the employer from April 29, 2021 until he was
suspended on May 13, 2021, and “let go”” on May 17, 2021. Exhibit 3 at 12. The questionnaire asked,
“What are your hours and earnings?” to which claimant responded, “N/A.” Exhibit 3 at 12. Claimant
gave this response because he no longer worked for the employer.

CONCLUSIONS AND REASONS: Claimant was overpaid $302 in PEUC benefits and $600 in FPUC
benefits that he is required to repay to the Department, but did not willfully make a misrepresentation
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and fail to report a material fact to obtain benefits, and therefore is not subject to a monetary penalty or
penalty disqualification.

The order under review concluded that claimant was overpaid $302 in PEUC benefits and $600 in FPUC
benefits for the weeks at issue because he failed to report earnings which exceeded his weekly benefit
amount for those weeks. Order No. 23-Ul-237672 at 5, 8. The record supports this conclusion. The order
further concluded that because claimant testified that he worked and earned wages during the weeks at
issue, but failed to report on his weekly claims that he had been working or earned wages, he willfully
failed to report material facts to obtain benefits and was therefore subject to a monetary penalty and
penalty disqualification. Order No. 23-UI-237672 at 10. The record does not support this conclusion.

Remuneration. In relevant part, OAR 471-030-0017(1)(b) (January 11, 2018) defines “earnings” as
“remuneration.” Subpart (1)(c) of the administrative rule defines “remuneration” as “compensation
resulting from the employer-employee relationship” and includes “wages, salaries, incentive pay, sick
pay, compensatory pay, bonuses, commissions, stand-by pay, and tips.”

An individual is not eligible to receive unemployment insurance benefits if they are not unemployed.
ORS 657.155(1)(e) (“An unemployed individual shall be eligible to receive benefits with respect to any
week . . .”) (emphasis added). Per ORS 657.100(1), an individual is deemed “unemployed”:

in any week during which the individual performs no services and with respect to which
no remuneration for services performed is paid or payable to the individual, or in any
week of less than full-time work if the remuneration paid or payable to the individual for
services performed during the week is less than the individual’s weekly benefit amount.

The employer reported to the Department that claimant earned $458.66 during week 18-21 and $336.09
during week 19-21.1 Claimant testified that he received his only paycheck from the employer after
separating from employment, which was for more than he believed he had earned. Audio Record
1:54:20. Claimant was asked at hearing whether he had “any reason to believe that [the earnings
reported by the employer] were incorrect for the time period that [he] worked there,” and did not specify
any way in which he disagreed with the amounts reported. Audio Record at 1:53:45. Claimant further
testified he did not remember how much the employer paid him. Audio Record at 1:54:10. The
employer’s pay records, presumably kept in the ordinary course of business, are entitled to greater
weight than claimant’s lack of recollection of how much he was paid. Therefore, more likely than not,
claimant earned $458.66 during week 18-21 and $336.09 during week 19-21. Claimant’s wages
exceeded his $151 weekly benefit amount in each of the weeks at issue, and he therefore did not meet
the statutory definition of “unemployed.” Because claimant was not unemployed during the weeks at
issue, he was not entitled to unemployment insurance benefits under state law.

Overpayment of PEUC benefits. Under the provisions of the CARES Act, 15 U.S.C. § 9025, claimant
received $302 in PEUC benefits during the weeks at issue to which he was not entitled because he was
not eligible for benefits under state law. See U.S. Dep’t of Labor, Unemployment Insurance Program

! The employer submitted earnings information specifically for week 19-21, and for the second quarter of 2021. Given the
dates of claimant’s employment, the Department concluded that the employer was reporting that the difference between the
second quarter earnings and the earnings for week 19-21 constituted claimant’s week 18-21 earnings. Audio Record at
1:13:53.
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Letter No. 17-20 (April 10, 2020) at I-8 (“An individual is not entitled to receive PEUC for a week if the
individual is ineligible for benefits for the week due to a disqualification under the applicable state
law.”). Pursuant to 15 U.S.C. § 9025(e)(2), an individual who receives PEUC payments to which the
individual was not entitled is liable to repay those benefits, unless the Department waives such
repayment because it determines that the payment of those benefits was without fault on the part of the
individual and such repayment would be contrary to equity and good conscience. The Department did
not waive repayment here because it determined claimant was at fault for the overpayment.

Claimant was therefore overpaid $302 in PEUC benefits he received during the weeks at issue. Under 15
U.S.C. 8 9025(e)(3), the Department may recover the PEUC benefits by deduction from any future
PEUC payments payable to claimant or from any future unemployment compensation payable to him
under any state or federal unemployment compensation law administered by the Department during the
three-year period following the date he received the PEUC benefits to which he was not entitled.

United States Department of Labor guidance documents elaborate that while a PEUC overpayment may
be offset by other State and Federal unemployment benefits payable during this three-year period, State
agencies “must recover the amount of PEUC to which an individual was not entitled in accordance with
the same procedures as apply to recovery of overpayments of regular [UI] paid by the State.” U.S. Dep’t
of Labor, UIPL 17-20, at I-11. “After three years, a State may continue to recover PEUC overpayments
through means other than benefit offsets, according to State law.” UIPL 17-20 at 1-11; see also U.S.
Dep’t of Labor, Unemployment Insurance Program Letter No. 17-20, Change 1 (May 13, 2020) at 1-8
(“[15 U.S.C. § 9025(e)(3)] requires benefit offset as one method of recovery, but states can also use
other means to recover PEUC overpayments as allowable under state or Federal law[.]”).

ORS 657.310(1) provides that an individual who received benefits to which the individual was not
entitled is liable to either repay the benefits or have the amount of the benefits deducted from any future
benefits otherwise payable to the individual under ORS chapter 657 within five years following the
week in which the decision establishing the overpayment became final. That provision applies if the
benefits were received because the individual made or caused to be made a false statement or
misrepresentation of a material fact, or failed to disclose a material fact, regardless of the individual’s
knowledge or intent. Id.

Because the overpayment was caused by claimant’s failure to report his earnings on weekly claims,
recovery of such an overpayment under state law is governed by ORS 657.310(1). Therefore, claimant is
liable to repay the amount of his PEUC overpayment, including via deduction from any future benefits
otherwise payable to claimant under ORS Chapter 657 during the five-year period following the date
that decision the January 5, 2022 administrative decision becomes final.

Overpayment of FPUC benefits. Under the provisions of the CARES Act, 15 U.S.C. § 9023, claimant
also received FPUC benefits to which he was not entitled. FPUC is a federal benefits program that
provided eligible individuals with $300 per week, in addition to their regular Ul weekly benefit amount,
during the weeks at issue. See U.S. Dep’t of Labor, Unemployment Insurance Program Letter No. 15-20,
Change 4 (March 26, 2021) at 2. Individuals were eligible to receive the full $300 FPUC benefit if they
were eligible to receive at least one dollar of unemployment insurance benefits for the claimed week
under state law. UIPL 15-20 (April 4, 2020) at I-5.
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Because claimant was not eligible for at least one dollar of unemployment insurance benefits for each of
the two weeks at issue, he also was ineligible to receive FPUC benefits for those weeks. See UIPL 15-20
at I-7 (“If an individual is deemed ineligible for regular compensation in a week and the denial creates
an overpayment for the entire weekly benefit amount, the FPUC payment for the week will also be
denied. And the FPUC overpayment must also be created.”). Claimant was therefore overpaid the $600
in FPUC benefits he was paid for the weeks at issue.

United States Department of Labor guidance documents elaborate that while an FPUC overpayment
may be offset by other State and Federal unemployment benefits payable during this three-year period,
State agencies “must recover the amount of FPUC to which an individual was not entitled in accordance
with the same procedures as apply to recovery of overpayments of regular [UI] paid by the State.” UIPL
15-20 at I-7. “After three years, a State may continue to recover FPUC overpayments through means
other than benefit offsets, according to State law.” UIPL 15-20 at I-7. Therefore, because the provision
of state law governing claimant’s PEUC overpayment is ORS 657.310(1), claimant is liable to repay the
amount of his FPUC overpayment or have it deducted from any future benefits otherwise payable to
claimant under ORS Chapter 657 during the five-year period following the date the January 5, 2022
administrative decision becomes final.

Misrepresentation. An individual who willfully made a false statement or misrepresentation, or
willfully failed to report a material fact to obtain benefits, may be disqualified for benefits for a period
not to exceed 52 weeks. ORS 657.215. In addition, an individual who has been disqualified for benefits
under ORS 657.215 for making a willful misrepresentation is liable for a penalty in an amount of at least
15, but not greater than 30, percent of the amount of the resulting overpayment. ORS 657.310(2).

The record shows that claimant worked for the employer during weeks 18-21 and 19-21 but failed to
report on his weekly claims for those weeks that he worked or had earnings. After the Department
learned of this work, they sent claimant a questionnaire on June 1, 2021, which claimant completed and
returned. Claimant wrote in his response that he worked for the employer from April 29, 2021 until he
was suspended on May 13, 2021, and “let go” on May 17, 2021. Exhibit 3 at 12. The questionnaire
asked, “What are your hours and earnings?” to which claimant responded, “N/A.” Exhibit 3 at 12. At
hearing, the Department asserted that they believed claimant’s failure to report his earnings on his
weekly claims was done willfully to obtain benefits because he again failed to disclose those earnings in
his questionnaire response, and because claimant had previously reported earnings from other employers
on weekly claims as recently as week 12-21, evincing that claimant understood his reporting obligations.
Audio Record at 1:25:20.

It is reasonable to infer that since the questionnaire asked about earnings in the present tense, and
claimant no longer worked for the employer when the questionnaire was sent, claimant’s answer of
“N/A” was merely intended to convey that he no longer worked for the employer, rather than to conceal
the amount of any prior earnings. While claimant reported earnings on weekly claims from other
employment in the recent past, claimant testified, “There was a time that I thought you were supposed to
claim until you got your first check.” Audio Record at 1:56:45. This suggests that, due to claimant’s
short tenure with the employer and the fact that he was not paid until he separated from employment, he
may not have understood that he had to report his work and wages when claiming weeks 18-21 and 19-
21, as opposed to after he was paid. The Department bears the burden of proving willful
misrepresentation by a preponderance of evidence in cases where it has already paid benefits. See
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Nichols v. Employment Division, 24 Or App 195, 544 P2d 1068 (1976). Because the evidence as to
whether claimant willfully failed to report his earnings to obtain benefits, rather than inadvertently
failing to report them due to a misunderstanding, is no more than equally balanced, the Department has
not met its burden. Accordingly, the record shows that claimant did not willfully make a
misrepresentation and fail to report a material fact to obtain benefits, and he is therefore not subject to a
monetary penalty or penalty disqualification.

In sum, claimant was overpaid $302 in PEUC benefits and $600 in FPUC benefits for the weeks at issue
that he is liable to repay the Department or have deducted from any future benefits otherwise payable to
claimant under ORS Chapter 657 during the five-year period following the date the January 5, 2022
administrative decision becomes final. Claimant is not subject to a monetary penalty or penalty
disqualification.

DECISION: Order No. 23-U1-222947 is modified, as outlined above.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: December 7, 2023

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

NOTE: The Department may defer recovery or completely waive the overpaid amount if certain
standards are met. To make a request for Waiver of Overpayment Recovery, call 503-947-1995 or
email OED_Overpayment_unit@employ.oregon.gov . You must submit waiver applications that
correspond to the program for which you were overpaid benefits. If you were overpaid benefits
under both state and federal benefits programs, you will need to file two separate waiver
applications. To access a State Ul Overpayment Waiver application go online to
https://unemployment.oregon.gov/waivers and click the link for “State UI Overpayment Waiver”.
To access a Federal Program Overpayment Waiver application go online to
https://unemployment.oregon.gov/waivers and click the link for “Federal Program Overpayment
Waiver”.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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State of Oregon

employment—— Understanding Your Employment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for
Judicial Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - ARSI RS . WREAYAAHA R, LR RML EFR R WREAFF A
o, G DAL 2R RIS U, AR X EURERER VAR B HE

Traditional Chinese

EE - AFIREGEEBENRERE &, WREAWAARR R, FHLBRHE LRFERE. WREAFE R
Py G DAL IS AT R, 1 O N _E BRI B B F] A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chl y - Quyét dinh nay anh huéng dén tre cap that nghiép clia quy vi. Néu quy vi khong hiéu quyét dinh nay,
hay lién lac v&i Ban Khang Cao Viéc Lam ngay lap tie. Néu quy vi khéng déng y v&i quyét dinh nay quy vi ¢
thé nop Don Xin Tai Xét Tw Phap véi Toa Khang Céao Oregon theo cac hwéng dan dwoc viét ra & cudi quyét
dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decisién, puede
presentar una Aplicacion de Revisién Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelueHue BnusieT Ha Bawe nocobue no 6e3pabotuue. Ecnu peweHne Bam HENOHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bel He cornacHbl C NPUHATBIM
pelleHnem, Bbl MoxeTe nogatb XogaTtancteo o lNMepecmotpe CynebHoro Pewenus B AnennsuuoHHein Cya
wrata OperoH, criegysa MHCTPYKUMAM, OMUCaHHBIM B KOHLIE PeLLEHUS.
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Khmer

GANGEIS — EUGA PGS NSE U MR HADIINE SMSMINIGIUAIANAHA [DOSITINNAEASS
WHTIGAHEGIS: AHNASHANN:AYMIZHANMANIME I {URSIINARRESWLIUGIMAGA
UGS IS INAEAMGEAMATh e smiiSaiufigiuimmywnnnigginniig Oregon WNWHSINMY
ieusAinnSinuanangi N GUUMUBISIUGHA UIEEIS:

Laotian

& oo

(S1g - aﬂm21wtu.uwjmvanuc'mUcj‘ugaucmsmwmmjjwaejmw HrnudEtadfindul, neguiindmazusAusniy
sneunuAInRuALA. frnddiudingifindul, nusundumisienudivnoudtinuisamwsnsuin Oregon U
loudsfnmudcusindiventddneuitesinfindut.

Arabic

£y iy ¢l 13 e 315 SIS 1 g o)y el e i ang o) 11 130 s o113l Aalal) Al ke e i 5 )l
Jl)é.‘ll J&...d:bj_‘mh ~_|L‘.L:a.)\§rl:3:l_‘l.|1_‘l~iu_‘. EJHJEL\_‘HM\JHQ.ASMQ?@}JGH :'.nl).;ﬁ‘_;}iﬁ.

Farsi

St R a8l aladil el ed ala b e L aloaliDl st 38 se areat L 81 0 I e A0 LS o S gl de paSa oyl - da s
ASS HIa1 aad Cal i o G845l 5l aat ool 31 Gl 50 2 se Jeadl ) sied 31 saliid U 2l g e o lad Culia ) S

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios 0 ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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