EO: 200 State of Oregon 043

BYE: 202113 MC 000.00
Employment Appeals Board
875 Union St. N.E.
Salem, OR 97311

Affirmed ~ Confirmada
Ineligible ~ No Elegible

PROCEDURAL HISTORY: On January 28, 2021, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant was not eligible to
receive unemployment insurance benefits for the benefit year ending April 3, 2021 (BYE 13-21)
because claimant’s base-year wages for that benefit year were based on work he performed while not
legally authorized to work in the United States (decision # 74930). Claimant filed a timely request for
hearing. On October 3, 2023, ALJ Lucas conducted a hearing that was interpreted in Spanish, and on
October 10, 2023, issued Order No. 23-UI-238062, affirming decision # 74930. On October 26, 2023,
claimant filed an application for review of Order No. 23-UI-238062 with the Employment Appeals
Board (EAB).

HISTORIA PROCESAL: El 28 de enero de 2021, el Departamento de Empleo de Oregon (el
Departamento) envio una decision administrativa que concluye que el reclamante no era elegible para
recibir beneficios del seguro de desempleo para el aiio de beneficios que finaliza el 3 de abril de 2021
(BYE 13-21) porque los salarios del ario base del reclamante para ese ario de beneficios se basaron en
el trabajo que realizé mientras no estaba legalmente autorizado para trabajar en los Estados Unidos
(decision # 74930). El reclamante presento una solicitud de audiencia. El 3 de octubre de 2023, ALJ
Lucas llevo a cabo una audiencia que fue interpretada en espariol, y el 10 de octubre de 2023, emitio la
Orden No. 23-UI-238062, confirmando la decision # 74930. El 26 de octubre de 2023, el reclamante
presento una solicitud de revision de la Orden No. 23-UI-238062 ante la Junta de Apelaciones de
Empleo (EAB).

FINDINGS OF FACT: (1) Claimant started working for an employer in approximately 2017. Claimant
was not legally authorized to work in the United States at that time.

(2) On March 17, 2020, claimant became legally authorized to work in the United States. On May 11,
2020, claimant became a permanent resident of the United States.
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(3) On May 15, 2020, claimant filed an initial claim for unemployment insurance benefits. The
Department backdated the claim to the week of March 29, 2020 through April 4, 2020 (week 14-20),
and determined that claimant had a monetarily valid claim with a weekly benefit amount of $401.

(4) Claimant’s base year for this benefit year was the first, second, third, and fourth calendar quarters of
2019 (January 1, 2019 through December 31, 2019). Claimant’s reported wages and hours worked for
the employer during those calendar quarters were as follows:

Quarter Wages Hours
1*" Quarter 2019 $6,982.03 399
2" Quarter 2019 $8,824.71 489
37 Quarter 2019 $9,847.61 553
4™ Quarter 2019 $6,710.02 370

Additionally, claimant earned $6,710.02, and worked 370 hours, during the first quarter of 2020
(January 1, 2020 through March 31, 2020). Claimant’s wages from the first quarter of 2020 were not
part of claimant’s base year.

(5) Claimant claimed, and was paid, benefits for the weeks of March 29, 2020 through January 23, 2021
(weeks 14-20 through 03-21) on this benefit year. The Department erroneously paid claimant these
benefits without first determining whether he was authorized to work in the United States. After paying
claimant benefits for those weeks, the Department determined that claimant had not been authorized to
work in the United States during his base year, and that claimant’s base year wages therefore could not
be used to pay him benefits.

(6) On or around January 15, 2021, claimant filed an initial claim for Pandemic Unemployment
Assistance (PUA) benefits. On January 19, 2021, the Department issued an administrative decision
concluding that claimant was not eligible for PUA benefits.

CONCLUSIONS AND REASONS: Claimant’s wages earned prior to his legal authorization to work
in the United States cannot be used to pay him benefits for BYE 13-21, and claimant therefore is not
eligible for benefits claimed during that benefit year.

CONCLUSIONES Y RAZONES: Los salarios del reclamante ganados antes de su autorizacion legal
para trabajar en los Estados Unidos no se pueden usar para pagarle beneficios para BYE 13-21 y, por lo
tanto, el reclamante no es elegible para los beneficios reclamados durante ese afo de beneficios.

ORS 657.010(1) defines “Base year” as the first four of the last five completed calendar quarters
preceding the benefit year.

ORS 657.150 provides, in relevant part:

% %k ok

(2)(a) To qualify for benefits an individual must have:

Page 2
Case # 2021-UI-24460



EAB 2023-EAB-1207

(A) Worked in subject employment in the base year with total base year wages of $1,000
or more and have total base year wages equal to or in excess of one and one-half times
the wages in the highest quarter of the base year; and

(B) Have earned wages in subject employment equal to six times the individual’s weekly
benefit amount in employment for service performed subsequent to the beginning of a
preceding benefit year if benefits were paid to the individual for any week in the
preceding benefit year.

(b) If the individual does not meet the requirements of paragraph (a)(A) of this subsection, the
individual may qualify for benefits if the individual has worked a minimum of 500 hours in
employment subject to this chapter during the base year.

* %k ok

ORS 657.173(1)(a) provides, “Notwithstanding ORS 657.010(1), in the case of an individual who is not
eligible for benefits under ORS 657.150(2) using the definition in ORS 657.010(1), “base year” means
the last four completed calendar quarters preceding the benefit year, if use of this alternate definition of
“base year” makes the individual eligible for benefits under ORS 657.150(2).”

ORS 657.184 provides, “Benefits shall not be paid on the basis of services performed by an alien unless
such alien is an individual who was lawfully admitted to the United States for permanent residence at
the time such services were performed, was lawfully present for purposes of performing such services,
or was permanently residing in the United States under color of law at the time such services were
performed, including an alien who was lawfully present in the United States as a result of the application
of the provisions of section 212(d)(5) of the Immigration and Nationality Act.”

Based upon wages paid to claimant in his base year of January 1, 2019 through December 31, 2019, the
Department determined that claimant had a monetarily valid claim, and subsequently paid him benefits
for weeks in 2020 and 2021. Later, the Department determined that it had erred in paying claimant
benefits for those weeks because the wages upon which claimant’s claim was based were earned before
claimant was legally authorized to work in the United States.

The Department’s later determination here, as affirmed by the order under review, is correct. Under
ORS 657.184, claimant cannot be paid benefits based on wages he earned while he was not authorized
to work in the United States. As claimant did not become so authorized until March 2020, any wages
that claimant earned prior to that date, including all his 2019 wages, cannot be used as a basis for
payment of benefits.

Furthermore, claimant cannot qualify for benefits using an alternate base year (ABY). At hearing, the
Department’s witness testified that the ABY provisions under ORS 657.173 did not apply to claimant’s
circumstances because, notwithstanding the issue under ORS 657.184, claimant had sufficient wages in
his regular base year to qualify for benefits. Transcript at 5. It is not clear what authority the
Department’s witness relied upon in offering this testimony. Regardless, even if claimant did not have
sufficient wages in his regular base year, claimant still would not be eligible for benefits using an
alternate base year.
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Because claimant filed his initial claim in May 2020, an alternate base year for the claim would be based
on wages from the second quarter of 2019 through the first quarter of 2020 (April 1, 2019 through
March 31, 2020). As explained above, none of claimant’s wages from 2019 can be used because he was
not authorized to work in the United States when he earned them. Given that claimant became
authorized to work within the last two weeks of the first quarter of 2020, it is unlikely that all the wages
reported for that quarter were earned while claimant was authorized to work. Even if they were,
however, claimant could not qualify for benefits under an alternate base year using that quarter’s wages
alone.

Claimant only had useable wages in one of the four calendar quarters in his alternate base year.
Therefore, claimant did not earn total base-year wages that equaled one and one-half times the wages in
the highest quarter of the base year, and cannot qualify under ORS 657.150(2)(a).! Similarly, because
claimant did not work 500 hours or more during that quarter, he cannot qualify under ORS
657.150(2)(b). Claimant therefore could not form a valid claim, using an alternate base year, based on
the wages he earned while authorized to work in the United States.

For the above reasons, claimant’s wages earned in 2019 and the first quarter of 2020 cannot be used to
pay him benefits.

DECISION: Order No. 23-UI-238062 is affirmed. La Orden de la Audiencia 23-UI-238062 queda
confirmada.

S. Serres and A. Steger-Bentz;
D. Hettle, not participating.

DATE of Service: December 15, 2023

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.

NOTA: Usted puede apelar esta decision presentando una solicitud de revision judicial ante la Corte de
Apelaciones de Oregon (Oregon Court of Appeals) dentro de los 30 dias siguientes a la fecha de
notificacion indicada arriba. Vea ORS 657.282. Para obtener formularios e informacion, puede escribir

1 In other words, qualification under ORS 657.150(2)(a) requires, among other things, earnings in two or more separate
calendar quarters during the base year.
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a la Corte de Apelaciones de Oregon, Seccion de Registros (Oregon Court of Appeals/Records Section),
1163 State Street, Salem, Oregon 97310 o visite el sitio web en courts.oregon.gov. En este sitio web, hay
informacion disponible en espariol.

Por favor, ayudenos mejorar nuestros servicios completando un _formulario de encuesta sobre nuestro
servicio de atencion al cliente. Para llenar este formulario, puede visitar
https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. Puede acceder a la
encuesta usando una computadora, tableta, o teléfono inteligente. Si no puede llenar el formulario
sobre el internet, puede comunicarse con nuestra oficina para una copia impresa de la encuesta.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dworc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HenoHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGEIRS — EUGA PGS TS E U MU B HAUINE SMSMINIHIUAINAEAY [DOSIDINAEASS
WHIUGH HGIS: AUNASHANN:ATMIZGINNMENIME I [URSIINNAEABSWRIUGIM:GH
FUIEGIS IS INNARMGIAMN TGS Ml Sanu AgimmywHnniggIaniz Oregon ENWHSIHMY
s HinNSi eSO GHUBISIUGHR AUHTIS:

Laotian

(BN - 2']WHQQDUUUDN“WUNNU@D%DE&WBﬂ"llJU'IDﬂjTl‘UEBjZﬂ“l‘U T]WWWDUE"’WT'QH“]UOQ‘UU ﬂvammmmmﬂa“w“mmmw
emewmumjjﬂifﬁumwm ﬂ‘]iﬂ’lUUEmUQU’]ﬂﬂmﬂﬁlUU tnﬂu:ﬂumuwmﬂoejom‘umumaummmmmmuemsmm Oregon |G
TOUUUC’]UOU“HJE]“]EE‘.LIJJ“]EHUSN\EQEJE'IEUmﬂUEBjﬂ“mﬂﬁU‘U.

Arabic

cﬁ/]dﬁsa;,!s)l)ﬂllhu_lc.éé'lﬁ\};ﬁs&}‘gsl)jéJ.uJ'l._uLc.)LmJ..\;n.d...a.lls)l)a.‘ll\;u‘;.am(:.]U;Ja:Lm\_-J\:dLaJl:\mﬂ fo 58 i
jﬂlejﬁ.\.d“\A‘J_mjln_ll_.L:.)lel_ule_dd}’_l)dl_\_ﬁm\'qﬂmuylﬁhd\.!;‘)a}HJJ 4

Farsi

S R a8l aladtin) el gd ala b e L alalidl et (330 se aneat pl L 81 3 IR o BB Ld o S gl e paSa il oda s
ASS IR daat Gl i 50 98l Sl anad ool 3 Gl 50 2 ge Jeall ) sied 3l ealiasl L 2l g5 e ol Cylia ) oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311

Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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