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Modified
Overpayment and Penalties

PROCEDURAL HISTORY: On October 6, 2023, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant willfully made a
misrepresentation and failed to report a material fact to obtain benefits, and assessing an overpayment of
$2,090.00 in regular unemployment insurance (regular Ul), $3,399.00 in Pandemic Emergency
Unemployment Compensation (PEUC), and $1,200.00 in Federal Pandemic Unemployment
Compensation (FPUC) that claimant must repay, a $2,006.70 monetary penalty, and a 46-week penalty
disqualification from future benefits (decision # 194204).! Claimant filed a timely request for hearing.
On October 17, 2023, ALJ Kaneshiro conducted a hearing, and on October 19, 2023, issued Order No.
23-U1-239018, affirming decision # 194204. On October 24, 2023, claimant filed an application for
review with the Employment Appeals Board (EAB).

WRITTEN ARGUMENT: EAB considered claimant’s argument in reaching this decision.

EVIDENTIARY MATTER: EAB has considered additional evidence when reaching this decision
under OAR 471-041-0090(1) (May 13, 2019). The additional evidence is a copy of Order No. 23-Ul-
235985, and has been marked as EAB Exhibit 1 and a copy provided to the parties with this decision.
Any party that objects to our admitting EAB Exhibit 1 must submit such objection to this office in
writing, setting forth the basis of the objection in writing, within ten days of our mailing this decision.
OAR 471-041-0090(2). Unless such objection is received and sustained, the exhibit will remain in the
record.

EAB reviewed the entire hearing record. On de novo review and pursuant to ORS 657.275(2), the
portions of the order under review assessing an overpayment of $2,090.00 in regular Ul benefits,

! Decision # 194204 replaced earlier administrative decisions issued May 19, 2023, and September 25, 2023. Claimant’s
request for hearing on the earlier decisions was applied to decision # 194204.
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$3,399.00 in PEUC benefits, and $1,200.00 in FPUC benefits that claimant must repay are adopted. ?
The rest of this decision addresses whether claimant willfully made a misrepresentation and failed to
report a material fact to obtain benefits and whether she is subject to a monetary penalty or penalty
disqualification.

FINDINGS OF FACT: (1) On April 26, 2020, claimant filed an initial claim for unemployment
insurance benefits. The Department determined the claim to be a monetarily valid claim for regular Ul
benefits with a weekly benefit amount (WBA) of $471. The maximum WBA at that time was $648.
Claimant filed weekly claims for some of the weeks thereafter through the week of November 29, 2020,
through December 5, 2020 (week 49-20) and was paid regular Ul benefits and FPUC benefits for those
weeks. Claimant also filed weekly claims for some of the weeks from December 6, 2020, through
September 4, 2021 (weeks 50-20 through 35-21) and was paid PEUC and FPUC benefits for those
weeks.

(2) On April 26, 2021, claimant filed a second initial claim for unemployment insurance benefits. The
Department determined the claim to be a monetarily valid claim for regular Ul benefits with a WBA of
$253. Claimant thereafter filed weekly claims for some of the weeks from September 5, 2021, through
April 2, 2022 (weeks 36-21 through 13-22), and was paid regular Ul benefits for those weeks.

(3) For a period including June 21, 2020, through December 31, 2021, claimant worked part-time for
Hospitality Associates, Inc. Claimant reported earnings from this employer on her weekly claims, but
she underreported or overreported her earnings for several weeks, in part because the employer did not
have a working timeclock and it was difficult for claimant to track the number of hours worked. This
resulted in claimant being underpaid or overpaid benefits on many weekly claims. For some of these
weeks, claimant intentionally underreported her earnings to avoid a reduction in benefits or a denial of
benefits.

(4) On April 24, 2022, claimant filed a third initial claim for unemployment insurance benefits. The
Department determined the claim to be a monetarily valid claim for regular Ul benefits with a WBA of
$308. Claimant thereafter filed weekly claims for some of the weeks from June 19 through October 29,
2022 (weeks 25-22 through 43-22), and was paid regular Ul benefits for those weeks.

(5) From January 7 through October 29, 2022, claimant worked part-time for Chick-Fil-A. Claimant
reported earnings from this employer on her weekly claims, but she underreported or overreported her
earnings for some weeks. This resulted in claimant being underpaid or overpaid benefits on many
weekly claims. In some instances where she underreported earnings, she intentionally did so to avoid a
reduction in benefits.

(6) When claimant intentionally underreported her earnings, she did so because she was living with a
person who “was into drugs,” took her money and property, destroyed her property, and was violent
toward her. Transcript at 34. Claimant felt she needed the benefits she received from underreporting her

2 The order under review contained scrivener’s errors as to the total amount of regular Ul benefits paid ($8,863) and the
number of benefits to which claimant was entitled ($7,943). Order No. 23-U1-239018 at 5, 9. It can be inferred from the table
on pages 7 through 9 of the order that it intended to conclude that claimant was paid a total of $15,851 in regular Ul benefits,
and that she was entitled to a total of $13,758. These errors did not affect the assessment of the overpayment of $2,090 in
regular Ul benefits. The relevant portions of Order No. 23-UI-239018 are adopted, as noted above, with this clarification.
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earnings because this person “left her with nothing and she needed money to pay for rent.” Transcript at
34. Claimant willfully underreported her earnings to obtain benefits on at least seven occasions
following her April 26, 2020, initial claim for benefits.

(7) On October 29, 2022, claimant voluntarily left working for Chick-Fil-A when they eliminated her
position as a delivery driver and claimant declined to transfer to a different position with cashiering and
janitorial duties because she did not believe she was physically able to perform the work.

(8) Claimant filed a weekly claim for benefits for the week of October 23 through 29, 2022 (week 43-
22). In filing that claim, claimant was asked if she “quit” or was “fired or suspended” from a job during
the week, to which claimant replied, “No.” Exhibit 3 at 58. Claimant answered “No” to these questions
because she did not believe that she had quit her job with Chick-Fil-A, and did not know that she was
supposed to report the separation since she did not believe she had quit.

(9) On June 20, 2023, the Department issued an administrative decision concluding that claimant was
disqualified from receiving benefits because of the October 29, 2022, work separation. Claimant filed a
request for hearing. On September 15, 2023, the Office of Administrative Hearings (OAH) issued Order
No. 23-UI-235985, concluding that claimant voluntarily left working for Chick-Fil-A on October 29,
2022, with good cause and was not disqualified from receiving unemployment insurance benefits based
on that work separation. Order No. 23-UI-235985 has since become final.

CONCLUSIONS AND REASONS: Claimant made a willful misrepresentation and failed to report a
material fact to obtain benefits regarding her earnings and was therefore subject to a $2,006.70 monetary
penalty and 42-week penalty disqualification from future benefits. Claimant did not make a willful
misrepresentation and fail to report a material fact regarding her October 29, 2022, work separation from
Chick-Fil-A and was not subject to a monetary penalty or penalty disqualification on that basis.

ORS 657.310(1) provides that an individual who received benefits to which the individual was not
entitled is liable to either repay the benefits or have the amount of the benefits deducted from any future
benefits otherwise payable to the individual under ORS chapter 657. That provision applies if the
benefits were received because the individual made or caused to be made a false statement or
misrepresentation of a material fact, or failed to disclose a material fact, regardless of the individual’s
knowledge or intent. Id. In addition, an individual who has been disqualified for benefits under ORS
657.215 for making a willful misrepresentation is liable for a penalty in an amount of at least 15, but not
greater than 30, percent of the amount of the overpayment. ORS 657.310(2).

An individual who willfully made a false statement or misrepresentation, or willfully failed to report a
material fact to obtain benefits, may be disqualified for benefits for a period not to exceed 52 weeks.
ORS 657.215.

The length of the penalty disqualification period and monetary penalty are determined by applying the
provisions of OAR 471-030-0052 (January 11, 2018), which provides, in pertinent part:

(1) An authorized representative of the Employment Department shall determine the
number of weeks of disqualification under ORS 657.215 according to the following
criteria:
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* * %

(a) When the disqualification is imposed because the individual failed to
accurately report work and/or earnings, the number of weeks of disqualification
shall be determined by dividing the total amount of benefits overpaid to the
individual for the disqualifying act(s), by the maximum Oregon weekly benefit
amount in effect during the first effective week of the initial claim in effect at the
time of the individual's disqualifying act(s), rounding off to the nearest two
decimal places, multiplying the result by four rounding it up to the nearest whole
number.

* * *

(d) When the disqualification is imposed because the disqualifying act(s) under
ORS 657.215 relates to the provisions of 657.176 and a failure to accurately
report work and/or earnings, the number of weeks of disqualification shall be the
number of weeks calculated in the manner set forth in subsection (a) plus four
weeks.

* * %

(7) The department will review the number of occurrences of misrepresentation when
applying the penalty as described in ORS 657.310(2). An occurrence shall be counted
each time an individual willfully makes a false statement or representation, or willfully
fails to report a material fact to obtain benefits. The department shall use the date the
individual failed to report a material fact or willfully made a false statement as the date of
the occurrence. For an individual subject to disqualification by administrative action
under 657.215, the penalty will be:

(a) For the first or second occurrence within 5 years of the occurrence for which a
penalty is being assessed, 15 percent of the total amount of benefits the individual
received but to which the individual was not entitled.

(b) For the third or fourth occurrence within 5 years of the occurrence for which a
penalty is being assessed, 20 percent of the total amount of benefits the individual
received but to which the individual was not entitled.

(c) For the fifth or sixth occurrence within 5 years of the occurrence for which a
penalty is being assessed, 25 percent of the total amount of benefits the individual
received but to which the individual was not entitled.

(d) For the seventh or greater occurrence within 5 years of the occurrence for

which a penalty is being assessed, 30 percent of the total amount of benefits the
individual received but to which the individual was not entitled.
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* k* %

The order under review concluded that claimant made a willful misrepresentation and failed to report a
material fact regarding her earnings to obtain benefits, and therefore was subject to a $2,006.70
monetary penalty and 42-week penalty disqualification from future benefits. Order No. 23-U1-239018 at
18. The record supports this conclusion. The order under review also concluded that claimant made a
willful misrepresentation and failed to report a material fact regarding her work separation from Chick-
Fil-A to obtain benefits, and therefore was subject to an increase in penalty disqualification weeks from
42 to 46 weeks. Order No. 23-UI1-239018 at 18. The record does not support this conclusion.

Misrepresentation regarding earnings. Claimant was overpaid a net total of $6,689.00 in
unemployment insurance benefits due to misreporting her earnings on numerous weekly claims from
2020 through 2022. Claimant testified that while employed at Hospitality Associates, Inc., the employer
did not have systems in place to allow her to accurately track hours worked. Transcript at 29. It can be
inferred from this testimony that claimant was suggesting that her wages from that employer, at least for
some weeks, was inadvertently misreported for this reason. That claimant also overreported her earnings
for several weeks, causing the Department to pay her less benefits than what she was entitled to,
supports this suggestion. However, when asked at hearing why she underreported her earnings, she also
testified, “I was living with a raging, 54-year-old drug addict who has drained everything that I have,
everything, so [ wasn’t trying to survive really, as much as I was just trying to be resilient enough to
come through this, that’s what was really going on. It wasn’t just for me to survive. And I was more
afraid of him than you [the Department], and that’s the truth[.]” Transcript at 29. Claimant testified that
it was “correct” that she was “underreporting the hours so that [she] would continue to get the — the
unemployment benefits so that [she] could survive this drug addict[.]” Transcript at 31. This testimony
was consistent with an earlier statement claimant made to a Department investigator that claimant
“didn’t report her earnings correctly when they increased because she was trying to survive.” Transcript
at 34.

The record shows that some misreporting of earnings could be attributable to claimant’s confusion over
the exact number of hours worked or amount of money earned at Hospitality Associates, Inc., given the
relatively small amounts at issue and the frequency at which claimant overreported earnings. However,
it can reasonably be inferred from claimant’s statements, as well as the amount underreported and the
substantial effect of such underreporting on claimant’s benefits for a given week, that claimant’s
underreporting for some weeks likely was willful. For example, for weeks 47-20, 07-21, 11-21, 12-21,
18-21, 40-21, and 47-21, claimant reported earnings of $345.00, $330.00, $270.00, $300.00, $375.00,
$272.00, and $400.00, respectively. Exhibit 2 at 3-5. Claimant actually earned $540.00, $472.50,
$757.50, $600.00, $565.95, $573.32, and $592.70 for those weeks, respectively. Exhibit 2 at 3-5. As a
result of substantially underreporting these earnings, claimant was paid $3,811 in benefits, when she
would not have received any benefits had she accurately reported her earnings. Exhibit 2 at 3-5. Such
misreporting was consistent with claimant’s statements that she willfully misrepresented her earnings to
obtain benefits to which she was not entitled. Accordingly, claimant was subject to a penalty
disqualification pursuant to ORS 657.215.

For reasons explained in greater detail below, the Department only established that claimant was subject
to a disqualification under ORS 657.215 due to her failure to accurately report earnings, and not for
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reasons related to ORS 657.176.% Accordingly, the penalty disqualification is determined under the
provisions of OAR 471-030-0052(1)(a) rather than OAR 471-030-0052(1)(d). Claimant was overpaid a
total of $6,689.00 in combined regular Ul, PEUC, and FPUC benefits. The maximum WBA during the
first week of claimant’s first initial claim was $648. Exhibit 2 at 3. Under the calculation set forth in
OAR 471-030-0052(1)(a), $6,689.00, divided by $648.00 and rounded to the second decimal point, is
10.32. 10.32, multiplied by four and rounded up to the nearest whole number, is 42. Claimant therefore
is disqualified from future benefits for a period of 42 weeks.

Further, because Claimant was disqualified from receiving benefits under ORS 657.215 for making a
willful misrepresentation, she was also liable for a monetary penalty in an amount of at least 15, but not
greater than 30, percent of the amount of the overpayment under ORS 657.310(2). The record shows
that there were at least seven occurrences of willful misrepresentation following claimant’s April 26,
2020, initial application for benefits. Under OAR 471-030-0052(7)(d), the penalty is therefore calculated
at 30 percent of overpaid benefits.* Accordingly, claimant was subject to a $2,006.70 monetary penalty.

Misrepresentation regarding work separation. Claimant separated from her employment with Chick-
Fil-A on October 29, 2022. Claimant filed a weekly claim for unemployment insurance benefits for the
week of October 23, 2022, through October 29, 2022 (week 43-22). In that weekly claim, claimant
denied that she “quit” or was “fired or suspended” from a job during the week. Exhibit 3 at 58. On June
10, 2023, claimant responded to a Department request for information, writing that she agreed with
Chick-Fil-A’s report that she “voluntarily left work,” but explained the reason for the separation was
that her “position as delivery driver was concluded.” Exhibit 3 at 56. She wrote that she “thought [she]
had” reported this on her claim but did not remember. Exhibit 3 at 56. However, at hearing, claimant
testified that she did not quit her job at Chick-Fil-A. Transcript at 39. She further testified she “was
unaware” that she had to report the separation under the circumstances, and “did not know” that her
benefits would have stopped if she disclosed it. Transcript at 36.

The Department issued an administrative decision concluding that claimant quit work without good
cause. EAB Exhibit 1 at 2. This decision was reversed on appeal by Order No. 23-U1-235985, which
concluded that claimant voluntarily left work with good cause because Chick-Fil-A had eliminated
claimant’s position as a delivery driver, and she declined an alternative position they offered because she
was physically unable to perform it. EAB Exhibit 1 at 4. Under these circumstances, that claimant
viewed Chick-Fil-A as the party moving to end the employment relationship, presumably as a layoff for
lack of delivery work, is understandable. It can be inferred that this view led claimant to answer on her
weekly claim that she had not quit or been fired or suspended from work during the week. This suggests
that her answers did not constitute a willful misrepresentation of fact, but instead reflected an attempt to
properly characterize the separation, which was reasonable under the circumstances. Accordingly, the
Department has not shown by a preponderance of evidence that claimant made a willful
misrepresentation or failed to report a material fact with regard to the October 29, 2022, work
separation, and claimant is not liable to have four weeks added to her penalty disqualification pursuant
to OAR 471-030-0052(1)(d).

3 ORS 657.176 provides for disqualifications from benefits regarding work separations or failure to apply for or accept work.

* $6,689.00 x .30 = $2,006.70.
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For these reasons, claimant made a willful misrepresentation and failed to report a material fact to obtain
benefits only regarding her earnings, and not regarding the October 29, 2022, work separation. She
therefore is subject to a $2,006.70 monetary penalty and 42-week penalty disqualification from future
benefits.

DECISION: Order No. 23-U1-239018 is modified, as outlined above.

S. Serres and D. Hettle;
A. Steger-Bentz, not participating.

DATE of Service: December 5, 2023

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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@plmt Understanding Your Employment
partment L
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for
Judicial Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AARSEIE NIRRT . MREAT AR R, FLARARPL BRI S, WREAF R
e, G DAL IR RS U, AR X L URTABE SR H RIVA R HE

Traditional Chinese

ER - ARG EEENRERE . WREATEARFR, AR RE LFERE. WREAFRELH
TRy G DAL IEZ RS RITR IR, [ M _E BRI BB Y R AR A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chl y - Quyét dinh nay anh hudng dén tro cap that nghiép ctia quy vi. Néu quy vi khong hiéu quyét dinh nay,
hay lién lac voi Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khéng déng y véi quyét dinh nay, quy Vi co
thé nép Don Xin Tai Xét Tw Phap vé&i Toa Khang Céo Oregon theo cac hwdng dan dwoc viét ra & cudi quyét
dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revisién Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnoOHATHO —
HemeaneHHo obpaTtuTech B AnennsaunoHHbin KomuteT no TpyaoyctponcTsy. Ecnv Bbl He cornmacHbl C NPUHATBLIM
pelleHnem, Bbl MoxeTe nogatb XopaTtancteso o lNMepecmotpe CynebHoro Pewenua B AnennsuuoHHbin Cyg
wraTta OperoH, cneaysa MHCTPYKLUMAM, ONMCaHHBIM B KOHLIE peLLeHus.
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Khmer

GANGEIS — IUGHUTEGIS NSHIUT MR HAUIIN S SMSMBNIFIUAINAHA [USITiNAEASS
WUHNGAMIYGIS: AJUSIAGHANN:AYMIZZINNMBENIMY I [V SITINAERESWUUUGIMiGH
FUIHGIS SIS INNAEAMGENRMMTh e smil S s figiuimmynnnigginnig Oregon WUHSIHMY
BRI SNB amaNS N GUUNTISIRIGR UIEEIS:

Laotian

.

Sg - éﬂt“mawuwwmmummcjmaucmemwmmjjwaejzmiu Hrnudcdtaditodud, mammmmmvuumuumu
snoUNIUATURE. mtmwucmwmmmmgw tﬂﬂummmuwmoejonmanuanowmmmmmmnamewm Oregon
‘EmuuumUmmumcmvmmuaﬂ‘cagjmeumweBjmmmaw.

Arabic

e ) AN e 381 58 Sy sl deadl e Sl e Joa) f D 138 agdi ol 1Y ool Aalall Al d) Ak e i 81 Al s
1A i A el clals )Y e Ll SIS g g sl HUELY) LaSa g 30 il daal yall 5 S5

Farsi

S R a8l aladinl el e ala b e L aloaliDl st 38 se areat L 81 0 IR e A0 LS o S gl e paSa gl - da s
ASS HIa1 aad Cal i o G845l 5l aat ool 31 Gl 50 2 se Jeadl ) sied 31 saliid U 2l g e o lad Culia ) S

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311

Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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