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EMPLOYMENT APPEALS BOARD DECISION
2023-EAB-1132

Reversed & Remanded

PROCEDURAL HISTORY: On April 18, 2023, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant was discharged by the
employer, but not for a disqualifying act under the Department’s drug, alcohol, and cannabis policy, and
was not disqualified from receiving benefits based on the work separation (decision # 135920). The
employer filed a timely request for hearing. On June 8, 2023, ALJ Roberts conducted a hearing at which
claimant failed to appear and issued Order No. 23-UI-227364, affirming decision # 135920. On June 27,
2023, the employer filed an application for review with the Employment Appeals Board (EAB).

WRITTEN ARGUMENT: The employer did not declare that they provided a copy of their argument
to the opposing party or parties as required by OAR 471-041-0080(2)(a) (May 13, 2019). The argument
also contained information that was not part of the hearing record, and did not show that factors or
circumstances beyond the employer’s reasonable control prevented them from offering the information
at the hearing as required by OAR 471-041-0090 (May 13, 2019). EAB considered only information
received into evidence at the hearing when reaching this decision. See ORS 657.275(2).

The parties may offer new information, such as the new information contained in their written argument,
or the documentation enclosed with their request for hearing, into evidence at the remand hearing. At
that time, it will be determined if the new information will be admitted into the record. The parties must
follow the instructions on the notice of the remand hearing regarding documents they wish to have
considered at the hearing. These instructions will direct the parties to provide copies of such documents
to the ALJ and the other parties in advance of the hearing at their addresses as shown on the certificate
of mailing for the notice of hearing.

FINDINGS OF FACT: (1) Big 5 Sporting Goods employed claimant as a sales associate from
December 6, 2015, until April 4, 2023.

(2) The employer sold firearms as part of their sporting goods retail operations. As such, claimant and
other sales staff were required to comply with laws relating to the sale of firearms.
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(3) The employer maintained a written drug and alcohol policy which, in relevant part, prohibited
employees from using, purchasing, transferring or possessing any form of illegal drugs, or from
reporting to work under the influence of illegal drugs or alcohol. The policy did not specifically prohibit
the use of cannabis by name, but did prohibit controlled substances listed under Section 102 of the
Controlled Substances Act, which includes cannabis. The policy also provided that the employer was
permitted to have an employee submit to a test for illegal drugs or alcohol if the employer had
reasonable suspicion that the employee had violated their policy. Claimant was provided with a copy of
this policy when he was hired, and signed an acknowledgment that he had received it.

(4) Although the employer’s general drug and alcohol policy did not specifically prohibit the use of
cannabis by name, the employer explicitly informed employees during their firearms sales training that
cannabis use was not permitted. Claimant received this training.

(5) Prior to March 16, 2023, claimant’s supervisor received multiple reports from other employees that
claimant had been working while seemingly intoxicated, based on observations that claimant’s eyes
appeared glassy, his speech was slurred, and his movements and actions were slower than typical.
However, in each instance, this information was reported to the supervisor a week or more after the
observations occurred, and the supervisor therefore felt unable to take action on the reports.

(6) On March 16, 2023, an employee reported to claimant’s supervisor that they had personally observed
claimant using cannabis off-site during non-work hours. Because of the report of off-duty cannabis use,
the supervisor asked claimant about the incident, whether he had used drugs or alcohol, and whether he
would pass a drug test. Claimant paused for some time, then denied having used any drugs or alcohol
and suggested that he would pass a drug test. When the supervisor clarified and asked claimant if he
would pass a drug test that day, claimant again paused for some time before stating, “Probably. I would
hope so.” Audio Record at 24:05. Based on the report of off-duty drug use and claimant’s responses to
the supervisor’s questions, the supervisor ordered claimant to take a drug test. The supervisor drove
claimant to a facility where claimant was given a urinalysis test. Claimant was not required to pay for
the cost of the test or the transportation to the facility.

(7) Claimant’s March 16, 2023, urinalysis test initially returned a positive result for cannabis. After the
initial positive result, the lab “sent [it] out for further testing.” Audio Record at 21:30. The employer
received the test results approximately two weeks later.

(8) On April 4, 2023, after having received the results of claimant’s drug test, the employer discharged
claimant for violating their drug and alcohol policy.

(9) The notice of hearing that notified the parties of the hearing scheduled for June 8, 2023, did not state
that the issue at hearing would relate to whether claimant was disqualified from receiving benefits based
on the Department’s drug and alcohol policy. At hearing, prior to the start of testimony, the ALJ notified
the employer of this error, and advised the employer that they could either waive notice and proceed
with the hearing that day, or reschedule the hearing so that the parties could receive proper written
notice of the issue at hearing. Audio Record at 6:35. The employer agreed to waive notice and proceed
with the hearing that day. Audio Record at 7:28. The ALJ did not explain what applicable laws and rules
under the Department’s drug and alcohol policy were relevant to the issue at hearing.
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CONCLUSIONS AND REASONS: Order No. 23-UI-227364 is set aside and this matter remanded for
further development of the record.

Sufficiency of notice. OAR 471-040-0015(1) (August 1, 2004) provides, “To afford all parties a
reasonable opportunity for a fair hearing, notice of hearing setting forth the time, date, place, and
issue(s) in general shall be personally delivered or mailed at least five days in advance of the hearing to
parties or their authorized agents at their last known address as shown by the record of the Director.”

OAR 471-040-0025(8) (August 1, 2004) provides, “In any hearing, the administrative law judge shall
render a decision on the issue and law involved as stated in the notice of hearing. The administrative law
judge’s jurisdiction and authority is confined solely to the issue(s) arising under the Employment
Department Law. Subject to objection by any party, the administrative law judge may also hear and
enter a decision on any issue not previously considered by the authorized representative of the Director
and which arose during the hearing. The administrative law judge may continue the hearing or remand
the matter to the authorized representative for consideration and action upon such issue(s) under the
provisions of ORS 657.265. However, in no event shall the administrative law judge accept jurisdiction
of a new issue and proceed with hearing on such issue when an interested party to such new issue has
not waived right to notice.”

The notice of the June 8, 2023, hearing failed to properly apprise the parties of the issue at hearing,
which was whether claimant should be disqualified for a disqualifying act in accordance with the
Department’s drug and alcohol policy. While the employer verbally agreed to waive the notice
requirement, the ALJ did not offer the employer an explanation of how disqualifications are determined
under the Department’s drug and alcohol policy as opposed to discharges adjudicated under ORS
657.176(2)(a). Because the ALJ did not adequately explain the issues involved in the hearing and the
matters that employer employer had to either prove or disprove, the ALJ did not ensure that the record
developed at the hearing shows a full and fair inquiry into the facts necessary for consideration of all
issues properly before the ALJ in this case.! Remand therefore is appropriate to properly place the
parties on notice of the law and rules applicable to discharges under the Department’s drug and alcohol
policy.

Discharge for disqualifying act. ORS 657.176(2)(h) requires a disqualification from unemployment
insurance benefits if the individual has committed a disqualifying act as described in ORS 657.176(9) or
(10). ORS 657.176(9)(a) provides that an individual is considered to have committed a disqualifying act
when the individual:

(A) Fails to comply with the terms and conditions of a reasonable written policy
established by the employer or through collective bargaining, which may include blanket,
random, periodic and probable cause testing, that governs the use, sale, possession or
effects of drugs, cannabis or alcohol in the workplace;

L ORS 657.270(3) provides that, “When the claimant or the employer is not represented at the hearing by an attorney,
paralegal worker, legal assistant, union representative or person otherwise qualified by experience or training, the
administrative law judge shall explain the issues involved in the hearing and the matters that the unrepresented claimant or
employer must either prove or disprove. The administrative law judge shall ensure that the record developed at the hearing
shows a full and fair inquiry into the facts necessary for consideration of all issues properly before the administrative law
judge in the case.
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(D) Is under the influence of intoxicants while performing services for the employer; [or]

* %k %k

(F) Tests positive for alcohol, cannabis or an unlawful drug in connection with
employment][.]

% %k 3k

OAR 471-030-0125 (January 11, 2018) provides:

% %k ok

(2) Definitions. For the purpose of this rule:

% %k ok

(c) For purposes of ORS 657.176(9) and 657.176(13), an individual is “under the
influence” of intoxicants if, at the time of a test administered in accordance with
the provisions of an employer's reasonable written policy or collective bargaining
agreement, the individual has any detectable level of drugs, cannabis, or alcohol
present in the individual’s system, unless the employer otherwise specifies
particular levels of drugs, cannabis, or alcohol in its policy or collective
bargaining agreement.

(d) “Performing services for the employer” as used in ORS 657.176(9) and
“during work™ as used in ORS 657.176(9) mean that an employee is on duty and
is, or is expected to be, actively engaged in tasks as directed or expected by the
employer for which the employee will or expects to be compensated with
remuneration.

(e) For purposes of ORS 657.176(9), an individual “tests positive” for alcohol,
cannabis, or an unlawful drug when the test is administered in accordance with
the provisions of an employer's reasonable written policy or collective bargaining
agreement, and at the time of the test:

(A) The amount of drugs, cannabis, or alcohol determined to be present in
the individual’s system equals or exceeds the amount prescribed by such
policy or agreement; or

(B) The individual has any detectable level of drugs, cannabis, or alcohol
present in the individual’s system if the policy or agreement does not
specify a cut off level.
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(f) An individual fails a test for alcohol, cannabis, or unlawful drugs when the
individual tests positive as described in subsection (e) of this section.

(g) For purposes of ORS 657.176(9) and 657.176(13), “unlawful drug” means a
drug which is unlawful for the individual to use, possess, or distribute under
Oregon law. This term does not include a drug prescribed and taken by the
individual under the supervision of a licensed health care professional and used in
accordance with the prescribed directions for consumption, or other uses
authorized by law.

(h) “Connection with employment” as used in ORS 657.176(9) means where such
positive test affects or has a reasonable likelihood of affecting the employee's
work, the employer’s interest, or workplace.

* %k ok

(3) [A] written employer policy is reasonable if:

(a) The policy prohibits the use, sale, possession, or effects of drugs, cannabis, or
alcohol in the workplace; and

(b) The policy does not require the employee to pay for any portion of the test;
and

(c) The policy has been published and communicated to the individual or
provided to the individual in writing; and

(d) When the policy provides for drug, cannabis, or alcohol testing, the employer
has:

(A) Probable cause for requiring the individual to submit to the test; or

(B) The policy provides for random, blanket or periodic testing.

* %k ok

(4) Probable Cause for Testing. For purposes of ORS 657.176(9), an employer has
probable cause to require an employee to submit to a test for drugs, cannabis, alcohol, or
a combination thereof if:

(a) The employer has, prior to the time of the test, observable, objective evidence
that gives the employer a reasonable basis to suspect that the employee may be
impaired or affected by drugs, cannabis, or alcohol in the workplace. Such
evidence may include, but is not limited to, abnormal behavior in the workplace, a
change in productivity, repeated tardiness or absences, or behavior which causes
an on-the-job injury or causes substantial damage to property; or
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(b) The employer has received reliable information that a worker uses or may be
affected by drugs, cannabis, or alcohol in the workplace; or

(c) Such test is required by applicable state or federal law, or an applicable
collective bargaining agreement that has not been declared invalid in final
arbitration; or

(d) Such test is required or allowed pursuant to a reasonable agreement.

(6) For purposes of ORS 657.176(9), (10), and (13), no employer policy is reasonable if
the employer does not follow their own policy.

* %k ok

(10) For the purposes of ORS 657.176(9) and (10):

(a) Testing for drugs, cannabis, or alcohol must be conducted in accordance with
ORS 438.435.

% %k ok

The employer discharged claimant after they received the results of a drug test, which showed that
claimant tested positive for cannabis and therefore violated their written drug and alcohol policy. The
order under review concluded that claimant’s positive test was not a disqualifying act because the
Department’s rules “specifically require that a second, confirmatory test be conducted by a properly
licensed and certified laboratory for tests other than a breathalyzer. OAR 471-030-0125(10)(a); ORS
438.435(3).” Order No. 23-UI-227364 at 6. The record as developed does not support this conclusion.

The order under review is correct in stating that OAR 471-030-0125(10)(a) requires testing for drugs,
cannabis, or alcohol to be conducted in accordance with the provisions of ORS 438.435(3). ORS
438.435(3) states:

When the specimen of a person tested for substances of abuse is submitted to the laboratory and
the test result is positive, the laboratory shall perform a confirming test which has been
designated by rule of the Oregon Health Authority as the best available technology for use to
determine whether or not the substance of abuse identified by the first test is present in the
specimen prior to reporting the test results.

(emphasis added). The Oregon Health Authority’s rules promulgated under ORS 438.435(3) are found
under OAR Chapter 333 Division 24. OAR 333-024-0310 (November 3, 2000) defines “confirmatory
test” to mean “a highly specific test to identify a substance of abuse or metabolite after a positive
screening, based on a different analytical method than that of the initial screening test, at or below the
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cutoff concentration used for the screening test.” OAR 333-024-0345 (November 3, 2000) specifically
governs confirmatory tests. OAR 333-024-0345(1) states:

When the substances of abuse screening laboratory obtains a positive test result and the submitter
indicates the result is to be used to deprive or deny any person any employment or any benefit,
that same specimen must be submitted and confirmed prior to the release of the screening
results. When performed within the State of Oregon, the confirmatory testing shall be by a
clinical laboratory licensed under ORS 438.110 and 438.150 or certified under the Clinical
Laboratory Improvement Amendments of 1988, Public Law 100-578, 42 U.S.C. 201 and 263a
for that testing. The confirmatory testing shall be as described in section (4) of this rule.

(emphasis added).

At hearing, claimant’s supervisor testified that claimant took the drug test on March 16, 2023, that there
was an “initial, in-house positive result” which was “sent... out for further testing” based on the same
initial sample. Audio Record at 21:14 — 21:48. The supervisor also testified that there was not a “second,
confirming test” performed. Audio Record at 21:54. This testimony appears to be the basis for the order
under review’s conclusion that a confirmatory test was not performed. As noted above, OAR 333-024-
0345(1) explains that a confirmatory test is a re-test of the same specimen, rather than a second
specimen. Therefore, to the extent that the order under review concluded that the employer failed to
adhere to the requirements of the Department’s drug and alcohol policy by not ordering that a second
specimen be tested, that conclusion was in error.

However, further development of the record is necessary to determine whether claimant was discharged
for a disqualifying act under the Department’s drug, alcohol, and cannabis policy. First, the employer
submitted a copy of a document entitled “Specimen Result Certificate” with their request for hearing,
which appears to be the results of claimant’s drug test. However, that document was not offered or
admitted into evidence, and the ALJ did not discuss it at hearing. On remand, the ALJ should conduct
further inquiry as to what that document states and whether it shows that claimant committed a
disqualifying act under the Department’s drug and alcohol policy by testing positive for cannabis.

Further inquiry is also necessary as to the events which led claimant’s supervisor to order claimant to
take the drug test. The employer’s written drug and alcohol policy allows the employer to test

employees if they have “reasonable suspicion” that the employee violated the policy. The evidence
currently in the record shows that claimant’s supervisor had received prior reports of claimant having
been intoxicated or impaired while at work, but that the supervisor did not take action upon receiving
those reports because they were made after some time had passed. By contrast, the event which
informed the supervisor’s decision to have claimant submit to the drug test on March 16, 2023, was a
report from an employee that day that they had personally observed claimant using cannabis off-site
during non-work hours. It is not clear from the record when this observation was purported to have taken
place, or therefore whether the test was performed pursuant either to the policy itself or pursuant to OAR
471-030-0125(4)(a) (requiring, prior to the time of the test, observable, objective evidence that gives the
employer a reasonable basis to suspect that the employee may be impaired or affected by drugs,
cannabis, or alcohol in the workplace) or (b) (requiring the employer to have received reliable
information that a worker uses or may be affected by drugs, cannabis, or alcohol in the workplace).
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On remand, the ALJ should develop the record to determine whether the employer had probable cause
for requiring claimant to submit to the drug test. This should include further explanation of the timing of
events that led the employer to direct claimant to submit to the drug test, whether the employer had
observable, objective evidence that gave them a reasonable basis for suspecting that claimant may have
been impaired or affected by drugs, cannabis, or alcohol, and whether the information that the employer
acted on in requiring claimant to submit to the test constituted reliable information that claimant may
have used or been affected by drugs, cannabis, or alcohol.

ORS 657.270 requires the ALJ to give all parties a reasonable opportunity for a fair hearing. That
obligation necessarily requires the ALJ to ensure that the record developed at the hearing shows a full
and fair inquiry into the facts necessary for consideration of all issues properly before the ALJ in a case.
ORS 657.270(3); see accord Dennis v. Employment Division, 302 Or 160, 728 P2d 12 (1986). Because
further development of the record is necessary for a determination of whether claimant was discharged
for a disqualifying act under the Department’s drug, alcohol, and cannabis policy, Order No. 23-UI-
227364 is reversed, and this matter is remanded.

DECISION: Order No. 23-UI-227364 is set aside, and this matter remanded for further proceedings
consistent with this order.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: October 27,2023

NOTE: The failure of any party to appear at the hearing on remand will not reinstate Order No. 23-UI-
227364 or return this matter to EAB. Only a timely application for review of the subsequent order will
cause this matter to return to EAB.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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( employment  UUnderstanding Your Employment
epartment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - RHRSEIEN RIS . DREAF AR R, GRS EFRRA . WREAREH
e, R DAL 2R EE RIS U, s MM L VRIABE e RV

Traditional Chinese

FEE - AHREEEENRERE S, MREAHAARRR, FHLBEYE LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, 1 M _E BRI BB Y R A A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chu y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dworc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HenoHATHO —
HemeasieHHo obpaTtuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bl He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro Pewenunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHUS.
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Khmer

GANGEUAS — UGAUIHEIS ISHUDMEUHAUILNE SN SMENITIUAIANAHR [UROSIDINAEADS
WUHMGAMIYEEIS: AJUSIASHANN:AYMIZZINNMINIMY I [UASITINAERBSWIUUUGIMiuGH
FUIHGIS IS INNAERMGAMA TR AIGNS Ml Safiu AigimmywHnniggianit Oregon INWHSIAMY
s HnNSiE U MGHUNBISIGH B TS

Laotian

(SN9g — ﬂﬂL"Iﬁgl1J1_I,LJEJlmuiﬂUE’mUEleQDUEmeﬂﬂUmD"ljj"]MQEf]m‘m I]WEHWUUE@WT'EH’]CWOSEUU mammmmmﬂﬂkumuwmw
BmBUﬂﬂU'ﬂﬂjjﬂﬂcﬁﬂJmﬂJm "LT]UW“UJUE?J’IDOU"]E]”WC’IOQUU tnﬂUmmmuwmoejomumUmawmmmmmusmamm Oregon (s
EOUUumUOC’WJJ%']"IEE‘,LIuUﬂZﬂUSN\EOUmSUmﬂﬂeejﬂﬂmﬂﬁﬂb

Arabic

g5y a3 e 335 Y SIS 13 5 o)y Jaall e Ui ey o] ¢l 138 2 o1 131 ooy Toalall ALl i e 3 8 )l e
)1)5.“ Ljé.u.!:‘é)_‘.aﬂ g‘;m)\glctl.l.lb.iu_‘.}dﬁ)}uqm\fﬁwhymll :u;'l).eﬁ‘_;}i.i

Farsi

b 3 R a8l aladi) el sd ala b il L aloaliDl i (380 se areat pl L 81 3 IR o 85 Ll o S gl e paSa ) iaa s
ASS I daad Gl i 50 %) Sl anad ool 3 Gl 50 2 ge Jeall ) sied 31 ealiil Ll g e ol Sl oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311

Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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