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Reversed
No Overpayment, No Penalties

PROCEDURAL HISTORY: On December 8, 2021, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant willfully made a
misrepresentation and failed to report a material fact to obtain benefits, and assessing an overpayment of
$3,926 in regular unemployment insurance (regular Ul), $906 in Pandemic Emergency Unemployment
Compensation (PEUC), $10,200 in Federal Pandemic Unemployment Compensation (FPUC), and
$1,800 in Lost Wages Assistance (LWA) benefits that claimant was required to repay, a $4,509.60
monetary penalty, and a 52-week disqualification from future benefits. Claimant filed a timely request
for hearing. On August 7, 2023, ALJ Nyberg conducted a hearing, and on August 17, 2023 issued
Amended Order No. 23-U1-233623,* affirming the December 8, 2021 administrative decision.? On
September 5, 2023, claimant filed an application for review with the Employment Appeals Board
(EAB).

FINDINGS OF FACTS: (1) Prior to March 28, 2020, claimant worked as a school teacher, a teacher at
a “private shop,” and a home care worker for an autistic teenager working as an employee of the
teenager’s mother but paid through the Oregon Department of Human Services (DHS). Transcript at 14.
On or about March 28, 2020, the schools that employed claimant closed due to COVID-19 restrictions,
and claimant was laid off from his teaching jobs indefinitely. Claimant continued to work providing care
for the teenager.

(2) On March 28, 2020, claimant filed an initial claim for regular Ul benefits. Claimant had never before
filed a claim for unemployment insurance. On multiple occasions after filing his initial claim, claimant
called the Department, and received information that his claim and any questions he was required to

1 ALJ Nyberg issued Amended Order No. 23-U1-233623 to correct computational errors in Order No. 23-UI1-233346, the
original hearing order issued in this matter. Amended Order No. 23-U1-233623 at 1.

2 Although Amended Order No. 23-UI1-233623 affirmed the December 8, 2021 administrative decision, the order

acknowledged that the Department had subsequently waived any liability for claimant to repay the LWA benefits he
received. Amended Order No. 23-U1-233623 at 9.

Case # 2022-UI1-55018



EAB Decision 2023-EAB-1005

answer when filing weekly claims were to relate exclusively to the teaching jobs he had lost, not his
home care work. On some of these occasions, claimant’s home care client’s mother was present and
heard Department representatives advise claimant to answer based only on the teaching jobs he had lost.

(3) The Department determined that claimant had a monetarily valid claim with a weekly benefit amount
of $151 and a first effective week of March 22 through 28, 2020 (week 13-20). Thereafter, claimant
claimed benefits for each of the weeks of March 29 through November 7, 2020 (weeks 14-20 through
45-20). These are the weeks at issue.

(4) Claimant received earnings from his home care work that exceeded his weekly benefit amount for
each of the weeks at issue. The weekly claim form for each of the weeks at issue asked claimant if he
had worked during the week claimed and prompted claimant to list the hours worked and amount of
earnings received for the week. For each of the weeks at issue, claimant answered “no” to the question
“did you work?”” and did not list his earnings from his home care work because he believed the questions
related exclusively to the teaching jobs he had lost. Transcript at 8.

(5) In early July 2020, claimant also claimed benefits for the first effective week of his claim, the week
of March 22 through 28, 2020 (week 13-20). When he did so, he listed that he worked 40 hours that
week and received $600 in earnings. Because these earnings exceeded claimant’s weekly benefit
amount, the Department did not pay claimant benefits for week 13-20.

(6) In early November 2020, claimant called the Department and learned he was supposed to answer the
weekly claim guestions both as to the teaching jobs he had lost, and as to his home care work. Once
claimant learned this, he stopped claiming benefits.

(7) The Department paid claimant $151 per week in regular Ul benefits for each of weeks 14-20 through
39-20, for a total of $3,926 in regular Ul benefits. The Department paid claimant $151 per week in
PEUC benefits for each of weeks 40-20 through 45-20, for a total of $906 in PEUC benefits. The
Department paid claimant $600 per week in FPUC benefits for each of weeks 14-20 through 30-20, for a
total of $10,200. The Department paid claimant $300 per week in LWA benefits for each of week 31-20
through 36-20, for a total of $1,800 of LWA benefits. Each of the payments the Department made to
claimant for the weeks at issue were made on or before November 9, 2020.3

(8) In August 2021, the Department audited claimant’s claim and received claimant’s earnings
information for each of the weeks at issue for the home care work he performed from DHS. Because
these earnings exceeded claimant’s weekly benefit amount each week, claimant was not considered
unemployed during the weeks at issue,* and therefore ineligible for the benefits he had received. The
Department considered claimant’s failure to report the home care earnings to be a willful
misrepresentation made to obtain benefits.

3 EAB has taken notice of these facts, which are contained in Employment Department records. OAR 471-041-0090(1) (May
13, 2019). Any party that objects to our taking notice of this information must submit such objection to this office in writing,
setting forth the basis of the objection in writing, within ten days of our mailing this decision. OAR 471-041-0090(2). Unless
such objection is received and sustained, the noticed fact will remain in the record.

4 See ORS 657.100(1).
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(9) On December 8, 2021, more than a year after the Department paid claimant for the weeks at issue,
the Department issued the December 8, 2021 administrative decision.

CONCLUSIONS AND REASONS: The Department cannot amend its decisions to allow payment of
benefits for the weeks at issue by assessing an overpayment for those weeks.

ORS 657.267 provides:

(1) An authorized representative shall promptly examine each claim for waiting week credit or
for benefits and, on the basis of the facts available, make a decision to allow or deny the claim.
Information furnished by the claimant, the employer or the employer’s agents on forms provided
by the Employment Department pursuant to the authorized representative’s examination must be
accompanied by a signed statement that such information is true and correct to the best of the
individual’s knowledge. Notice of the decision need not be given to the claimant if the claim is
allowed but, if the claim is denied, written notice must be given to the claimant. If the claim is
denied, the written notice must include a statement of the reasons for denial, and if the claim is
denied under any provision of ORS 657.176, the notice must also set forth the specific material
facts obtained from the employer and the employer’s agents that are used by the authorized
representative to support the reasons of the denial. The written notice must state the reasons for
the decision.

(2) If the claim is denied under any provision of ORS 657.176, written notice of the decision
must be given to the employing unit, or to the agent of the employing unit, that, in the opinion of
the Director of the Employment Department, is most directly involved with the facts and
circumstances relating to the disqualification.

(3) Notice of a decision that was wholly or partially based on information filed with the director
in writing within 10 days after the notice provided for in ORS 657.265 must be given to any
employing unit or agent of the employing unit that filed the information.

(4) If a decision to allow payment made pursuant to this section does not require notice, that
decision may be amended by an authorized representative. The amendment must be made by
written notice informing the recipient of the right of appeal pursuant to ORS 657.269. The
amendment must be issued within one year of the original decision to allow payment, except in
cases of alleged willful misrepresentation or fraud. A decision requiring notice, made pursuant
to this section, may be amended unless it has become a final decision under ORS 657.269.

(Emphasis added.)

The order under review concluded that during the weeks at issue, claimant was overpaid $3,926 in
regular Ul, $906 in PEUC, $10,200 in FPUC and $1,800 in LWA benefits, and that claimant was
required to repay those amounts to the Department except for the LWA overpayment, which the
Department waived. Amended Order No. 23-UI-233623 at 9. However, the Department cannot amend
its original decisions to allow payment by assessing an overpayment for those weeks.
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The Department made its original decisions under ORS 657.267(1) to allow payment of benefits for the
weeks at issue by paying each of the claims on or before November 9, 2020. Because the decisions to
allow payment did not require notice under ORS 657.267, the Department could only amend the
decisions to allow payment within one year of the decisions, in the absence of “alleged willful
misrepresentation or fraud.” ORS 657.267(4). The December 8, 2021 administrative decision amended
the original decisions to allow payment for weeks 14-20 through 45-20 because it concluded that
claimant was overpaid benefits for those weeks due to excess earnings. The December 8, 2021
administrative decision was issued more than one year after the last decision allowing payment on
November 9, 2020. Accordingly, the Department cannot make such an amendment, except in cases of
willful misrepresentation or fraud.

The record does not establish that claimant’s failure to report his earnings from his home care work
amounted to willful misrepresentation or fraud. More likely than not, claimant made the omissions
relating to his home care work and earnings because of a misunderstanding, and not willfully to obtain
benefits. When claimant filed his initial claim in this case, he had never before filed a claim for
unemployment insurance. On multiple occasions after filing his initial claim, claimant called the
Department and received information that his claim and any questions he was required to answer when
filing weekly claims were to relate exclusively to the teaching jobs he had lost, not his home care work.
At hearing, claimant offered the testimony of the mother of the teenager for whom he provided care, and
that witness testified to overhearing Department representatives advise claimant to answer claim
questions based only on the teaching jobs he had lost. Transcript at 24.

The witness for the Department asserted at hearing that the 40 hours claimant worked, and the excess
earnings claimant received for week 13-20 (which he reported when he claimed that week) was from
claimant’s home care work. Transcript at 7; Exhibit 1 at 26. The Department witness reasoned that this
demonstrated that claimant knew the weekly claim form questions pertained to all the work claimant
performed. The witness posited that claimant realized that he would not get paid if he reported his
excess earnings from the home care work, and that claimant then failed to report the home care earnings
that exceeded his weekly benefit amount for the weeks at issue deliberately to receive benefits to which
he was not entitled. Transcript at 7.

However, the Department witness did not explain why she believed that the excess earnings claimant
reported for week 13-20 was from his home care work. Week 13-20, the first effective week of
claimant’s claim, ran from March 22 through March 28, 2020, and preceded the Saturday March 28,
2020 date on which claimant filed his initial claim after losing his teaching jobs. Therefore, it is
plausible that claimant’s earnings for week 13-20 related to a teaching job that he worked that week but
then lost when the schools that employed claimant closed. Documentary evidence offered by the
Department shows only that claimant reported earning $600 for week 13-20, but does not specify the
source of the earnings. Exhibit 1 at 26.% To reason that the information claimant reported for week 13-20
was intended to relate to home care work runs counter to the earnings audit completed by DHS, which
lists claimant as having worked 32.75 hours and earned $491.25 from home care work for week 13-20.
Exhibit 1 at 11. This does not match the 40 hours of work and $600 claimant reported for week 13-20. If

5 This evidence also shows that claimant claimed week 13-20 on July 6, 2020, a point in time midway through claimant’s
claiming sequence, rather than contemporaneously with his March 28, 2020 initial claim. This does not mesh with the
Department witness’s theory that claimant’s failure to report his home care earnings for each of the weeks at issue followed
in chronological order from claimant’s experience claiming and being denied benefits for week 13-20. Exhibit 1 at 26.
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claimant had intended to convey hours and earnings information for week 13-20 that related to his home
care work, one would expect that information to be the same as the information DHS provided for week
13-20. Moreover, at hearing, neither the ALJ nor the Department witness ever asked claimant whether
the $600 was from his home care work and, if it was, to explain why he would report his home care
earnings then but not for any of the weeks at issue. Though never asked about week 13-20 in particular,
claimant testified consistently that during the entire time he claimed benefits, which included week 13-
20, he answered the claim questions believing they pertained only to the teaching jobs he lost. See, e.g.,
Transcript at 21 (“l answered with two teaching[] positions throughout the whole thing.”).

Thus, the Department witness’s assertion that the hours and earnings claimant reported for week 13-20
related to claimant’s home care work is not sufficient to establish that claimant’s failure to report the
home care earnings for the weeks at issue was a willful mispresentation. Accordingly, the Department
has not established that this is a case of willful misrepresentation or fraud, and the one-year limitation on
amending decisions under ORS 657.267(4) therefore applies.

For these reasons, the Department cannot amend the original decisions allowing the payment of benefits
for the weeks at issue with a decision assessing an overpayment for those weeks that claimant must

repay.
DECISION: Order No. 23-U1-233623 is set aside, as outlined above.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: October 13, 2023

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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@plmt Understanding Your Employment
partment o
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AHRSEIEN RS . DREAF AR R, AGLARAS EFRRA . WREAREH
e, G DAL IR RS U, AR X L URTABE SR H RIVA R HE

Traditional Chinese

HEE - AHREEEENRERE S, MREAHAARRR, LB E LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, [ M _E BRI BB Y R AR A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dworc viét ra & cudi quyét dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decisién, puede
presentar una Aplicacion de Revisién Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BnNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HeNnoOHATHO —
HemeasieHHo obpatuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bel He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro PeweHunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHNS.
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Khmer

GANGEIRS — IEUGHAUNPGIS S HISHUU MR HADILNE SMSMINIHIUINAEAY [URUSITINNAEABS
WHATGRANEEIS: AJENAGHALN:AYMIGGILNMENIMYEIY (P SIHINAHABSWI UGN IIGH
FUIEGIS IS INNAERMGEIAMRGR G sMIN SR uAigiHimmywHnnigginnit Oregon IMWHSIHMY
iuBANN SR eI SIMGHUUMUISIUGR AIIEEIS:

Laotian

(378 - ﬂ'ﬂNOSD‘UJ.JEJ1J2’ﬂq,EﬂUmﬂUEjLI%DﬂEm@ﬂﬂUmDﬂjjﬂﬂEBjmﬂﬂ I']ﬂtﬂﬂiJUE”ﬂ’?ﬂ’mﬂﬁlIU nvammmmmuwumuymw
BlﬂBiUﬂ"WlJ‘mjj"]l_lcﬁlJZﬂlJZﬂ mmwu:mmmmmmaw znﬂwm.u"mUwmaejﬂmmﬂUzﬂ@wmmmaummusmewam Oregon w6
IOUUWNUDmﬂ.Uﬂ“WEETLIq,lﬂEﬂUeﬂt@@meUtﬂﬂUE@jﬂﬂmOﬁUU.

Arabic

é)ﬂl&gﬂg)h)ﬁ\l:\mu_lcéé“ s 1) _5;)aﬁ\_ﬁ.s.:_h._\l..c.)\_mﬂ;n_d...aﬁ‘Jl)ﬁ.lllhﬁ(;.‘gﬁq(ﬂ\JgJJubM-dLaﬂhmJ.cyujﬁ_;lﬂl\.&
)1)5.1 LESMH‘\AJ_.QH-_ILL&) ELI.ILI._U_.ed}!_wl)eL-_im\Jﬁmu}JuHm\)ﬁﬁdj :

Farsi

S R a8 Ll ahasind el ala 3 il U alialiBl ot (83 s aread ol b &) IR o B0 Ll o S sl e a8 pl -4 g
A€ I st Cul a5 &) 5l st o0l 31 gLl 52 3 sm ge Jueald) g 31 salsial L o) £ e el Gl ) oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios 0 ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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