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Reversed
No Disqualification

PROCEDURAL HISTORY: On July 5, 2023, the Oregon Employment Department (the Department)
served notice of an administrative decision concluding that claimant was discharged, but not for
misconduct, and was not disqualified from receiving unemployment insurance benefits based on the
work separation (decision # 111626). The employer filed a timely request for hearing. On August 3,
2023, ALJ Toth conducted a hearing, and on August 7, 2023, issued Order No. 23-U1-232499, reversing
decision # 111626 by concluding that claimant was discharged for misconduct and therefore was
disqualified from receiving benefits effective May 21, 2023. On August 23, 2023, claimant filed an
application for review with the Employment Appeals Board (EAB).

FINDINGS OF FACT: (1) Klamath Falls City Schools employed claimant as a paraprofessional from
December 7, 2021, until May 24, 2023.

(2) The employer maintained an attendance policy which included, in relevant part, that more than three
unplanned absences in a row would require a doctor’s note in order to excuse the absences. Claimant
signed an acknowledgment that he received the handbook which contained this policy.

(3) Starting in or around late 2022, claimant missed a significant amount of work due to chronic
migraines. The employer approved claimant for 12 weeks of Family Medical Leave Act (FMLA) leave
for this condition. Claimant exhausted his FMLA leave balance, as well as his sick leave balance, due to
this condition.

(4) In or around April 2023, due to claimant’s continued frequent absences, the employer offered to
allow claimant to take a leave of absence for the rest of the school year. Claimant declined this offer
because he wished to continue working. The employer was concerned about claimant’s frequent
absences because they were required by law to maintain a particular ratio of staff to students, and
claimant’s absences put them at risk of noncompliance.

(5) Claimant last performed work for the employer on May 5, 2023.
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(6) On May 8, 9, and 10, 2023, claimant called out from work due to an illness. On or around May 10,
2023, the employer instructed claimant to provide them with a doctor’s note to excuse the absence.
Claimant obtained a note from his doctor, but presumed that he would be able to present it to the
employer in person when he returned to work, and therefore did not send the employer the note.

(7) Claimant was absent from work on May 11, 12, 15, 16, 17, 18, and 19, 2023, due to a combination of
either his own illness or his children’s illnesses. On May 19, 2023, the employer sent claimant a pre-
termination notice, advising him that a pre-termination meeting had been scheduled for May 23, 2023.
On May 23, 2023, claimant was absent from work due to a doctor’s appointment. As such, the employer
rescheduled the pre-termination meeting to the following day.

(8) On May 24, 2023, the employer conducted a telephone pre-termination meeting, which claimant
attended. At the meeting, the employer felt that claimant “provided no additional information to
consider” regarding his absences. Exhibit 1 at 2. Following the meeting, the employer discharged
claimant.

CONCLUSIONS AND REASONS: Claimant was discharged, but not for misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a) (September 22, 2020).
“‘[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to act is conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c). In a discharge case, the employer has the burden to establish misconduct by a
preponderance of evidence. Babcock v. Employment Division, 25 Or App 661, 550 P2d 1233 (1976).

Isolated instances of poor judgment, good faith errors, unavoidable accidents, absences due to illness or
other physical or mental disabilities, or mere inefficiency resulting from lack of job skills or experience
are not misconduct. OAR 471-030-0038(3)(b).

The employer discharged claimant following, and in relation to, a significant period of regular absences
from work. The order under review found that the employer “terminated claimant for his repeated
conduct of failing to provide a doctor’s note to explain his absences,” and subsequently concluded that
this constituted misconduct. Order No. 23-UI-232499 at 2, 4. The record does not support this
conclusion or the finding upon which it was based.

At hearing, the employer’s witness testified that they discharged claimant because he had “multiple days
of [leave] without pay... and called in sick... with a code... and was told he needed to provide a notice,
and did not.” Transcript at 6. Based on this testimony, it is reasonable to conclude that both claimant’s
absences themselves and his failure to provide the employer with a doctor’s note contributed to the
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employer’s decision to discharge him. However, the record shows that the proximate cause of the
employer’s decision to discharge claimant was, more likely than not, the absences themselves.?

Of note, the employer testified that claimant’s frequent absences put the employer at risk of
noncompliance with legal standards regarding staff to student ratio. Transcript at 11-12. Furthermore,
prior to initiating discharge proceedings, the employer offered to allow claimant to take a leave of
absence for the remainder of the school year. While the employer did not explain how a wholesale leave
of absence would have remedied this problem, it is reasonable to infer that having claimant step aside
for the remainder of the school year would have allowed the employer to appoint a long-term substitute
while he was on leave. When viewed as a whole, these considerations show that the employer was
primarily concerned with claimant’s absences because of the hardship they imposed on the school’s
operations. By contrast, it cannot be reasonably inferred that the employer’s operational concerns would
have improved if claimant had submitted the doctor’s note as directed. Therefore, it is reasonable to
conclude that, more likely than not, the proximate cause of claimant’s discharge was his absences from
work.

The employer did not explain the specific procedure surrounding the pre-termination meeting. However,
given the employer’s statement in their termination letter that claimant “provided no additional
information to consider” at the meeting,? it can be inferred that the employer had already decided to
discharge claimant when the meeting was set, unless claimant provided information that would affect
their decision. The meeting itself was set on May 19, 2023, when the employer sent claimant a pre-
termination letter, following his absence from work that day. Therefore, it is reasonable to infer that the
employer made its initial decision to discharge claimant on May 19, 2023, following his absence that
day. As such, claimant’s absence on May 19, 2023, was the final incident which led the employer to
discharge him.2

The record shows that claimant was absent on May 19, 2023, due to his or his children’s illness. As
such, the final incident which led the employer to discharge claimant was an absence due to illness,
which is not misconduct under OAR 471-030-0038(3)(b). Claimant therefore is not disqualified from
receiving unemployment insurance benefits based on the work separation.

DECISION: Order No. 23-U1-232499 is set aside, as outlined above.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: October 11, 2023

! See e.g. Appeals Board Decision 12-AB-0434, March 16, 2012 (discharge analysis focuses on proximate cause of the
discharge, which is generally the last incident of misconduct before the discharge); Appeals Board Decision 09-AB-1767,
June 29, 2009 (discharge analysis focuses on proximate cause of discharge, which is the incident without which the discharge
would not have occurred when it did).

2 Exhibit 1 at 2.
3 See generally June 27, 2005 Letter to the Employment Appeals Board from Tom Byerley, Assistant Director,

Unemployment Insurance Division (the last occurrence of an attendance policy violation is considered the reason for the
discharge).
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NOTE: This decision reverses an order that denied benefits. Please note that payment of benefits, if any
are owed, may take approximately a week for the Department to complete.

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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@plmt Understanding Your Employment
partment L
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for
Judicial Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AARSEIE NIRRT . MREAT AR R, FLARARPL BRI S, WREAF R
e, G DAL IR RS U, AR X L URTABE SR H RIVA R HE

Traditional Chinese

ER - ARG EEENRERE . WREATEARFR, AR RE LFERE. WREAFRELH
TRy G DAL IEZ RS RITR IR, [ M _E BRI BB Y R AR A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chl y - Quyét dinh nay anh hudng dén tre cap that nghiép ctia quy vi. Néu quy vi khong hiéu quyét dinh nay,
hay lién lac voi Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khéng déng y véi quyét dinh nay, quy vi ¢
thé nép Don Xin Tai Xét Tw Phap vé&i Toa Khang Céo Oregon theo cac hwdng dan dwoc viét ra & cudi quyét
dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no estd de acuerdo con esta decision, puede
presentar una Aplicacion de Revisién Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HENnoOHATHO —
HemeaneHHo obpaTuTech B AnennsaumoHHbin KomuteT no TpyaoycTtponcTsy. Ecnv Bbl He cornmacHbl C NPUHATBLIM
pelleHnem, Bbl MoxeTe nogatb XopaTtancteso o lNMepecmotpe CynebHoro Pewenua B AnennsuuoHHbin Cyg
wraTta OperoH, cneaysa MHCTPYKLUMAM, ONMCaHHBIM B KOHLIE peLLeHus.
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Khmer

BGANGEIAS — EGHUHGIS S SHIUT MR HAINESMSMINIHUANNNARA [DSITINAERSS
WIUATTUGHRANEGIS: AJBNASHENN:AEMIZGINNMANIMYI [UASIHINAHRBS WILTAIUGIM SGH
FUIHGIS IS INNAERMGIAMRTN G SMINSaji L fgiim MywHnNigginnig Oregon ENUHSIHMY
BRI SR eSO GUUMUISIUGRAUIEEIS:

Laotian

(B8 - ﬂWL"’Iﬂﬁll'LI.UEJDﬂyEﬂUE"IﬂUEj‘LIEDUEU]Bﬂ“]DU’ID”]jj“WUEBjU‘I“]‘LJ T]"lU]“lDUE"’ﬂ'@ﬂ"]C]DEJ‘JJU mammmm"}ﬂywumuvmw
BmBMNﬂU?ﬂjjﬂlﬁUZﬂUZﬂ "L']’]?.ﬂ"lUUEEﬂlJQU’]ﬂWﬂOS]U‘U znmmmmwmoej@mumumawmmmmmmuamemm Oregon 49
TmuUmumm.uaﬂcc‘uzmmuaﬂ‘taajmewmweejmmﬁw.

Arabic

iy 1 e 35 Y S 1Y g ) s Jeall Gl Sl sy o) o) 80 108 g ol 1) ool Aalal Alladi A e S5 8 )l 13
VA il A jadl ulald Y gLl QU3 5 0 gay ) sl LY AaSae 40l daa) jall 5 S0

Farsi

Sl R a8l ahadinl el s ala 3 il U alaliBl cagingd (33 se apenad ol b 80 2R o 80 LE o 80 Ul e i aSa il -4 s
AS I aaas Cal 50 9 g I aat oKl el Gl 50 3 se Jeadl i 3l ekl L adl g e o)l Gl aSa

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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