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Reversed & Remanded
Revocada y Remitida Para Otra Audiencia

PROCEDURAL HISTORY: On May 10, 2023, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant filed a late claim for
unemployment insurance benefits for the week of April 2, 2023 through April 8, 2023 (week 14-23) and
therefore was ineligible to receive benefits for that week (decision # 125826).! Claimant filed a timely
request for hearing. On July 6, 2023, ALJ Lucas conducted a hearing that was interpreted in Spanish,
and on July 14, 2023 issued Order No. 23-U1-230540, affirming decision # 125826. On July 27, 2023,
the employer filed an application for review with the Employment Appeals Board (EAB).

HISTORIA PROCESAL.: EI 10 de mayo de 2023, el Departamento de Empleo de Oregén (el
Departamento) envi6 notificacion de una decisién administrativa que concluye que el reclamante
presentd un reclamo semanal tardio de beneficios de desempleo para la semana del 2 de abril de 2023
al 8 de abril de 2023 (semana 14-23) y, por lo tanto, no era elegible para recibir beneficios para esa
semana (decision # 125826).? El reclamante present6 una aplicacion oportuna para una audiencia. El 6
de julio de 2023, el juez administrativo Lucas llevo a cabo una audiencia interpretada al espafiol. El 14
de julio de 2023, el juez emitié la Orden Judicial No. 23-UI-230540, confirmando la decision # 125826.
El 27 de julio de 2023, el empleador archivd una aplicacion para revision de La Orden Judicial No. 23-
UI-230540 con la Junta de Apelaciones de Empleo (EAB).

1 A second administrative decision with the same conclusion was later erroneously issued and subsequently vacated as
duplicative of decision # 125826 by the Department. Transcript at 5. Claimant’s request for hearing on the second decision
was assigned Case No. 2023-UI1-92983 by the Office of Administrative Hearings (OAH) and consolidated with the hearing
on decision # 125826. It appears that thereafter OAH considered only decision # 125826 as the subject of claimant’s appeal.

2 Una segunda decisién administrativa con la misma conclusién fue emitida posteriormente erréneamente y después anulada
como duplicacion de la decision # 125826 por el Departamento. Transcripcién en 5. La solicitud de audiencia del
reclamante sobre la segunda decision fue asignada al Caso No. 2023-U1-92983 por la Oficina de Audiencias
Administrativas (OAH) y consolidada con la audiencia sobre la decision # 125826. Parece que posteriormente OAH
considerd sdlo la decision # 125826 como objeto de apelacion del reclamante.
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WRITTEN ARGUMENT: The employer did not include a statement declaring that they provided a
copy of their argument to the opposing party or parties as required by OAR 471-041-0080(2)(a) (May
13, 2019). However, as the employer’s argument advocates for the reversal of decision # 125826 and the
allowance of benefits to claimant, claimant cannot be strictly construed as an opposing party to the
employer in this matter. Accordingly, EAB has considered the employer’s argument in reaching this
decision.

ARGUMENTO POR ESCRITO: El empleador no incluyd una declaracién confirmando que el
empleador le envio una copia a las otras partes de acuerdo con OAR 471-041-0080(2)(a) (13 de mayo
de 2019). Sin embargo, como el argumento del empleador solicita la revocacion de la decision #
125826 y el pago de beneficios al reclamante, el reclamante no puede ser considerado exactamente
como una parte contraria al empleador en este asunto. En consecuencia, EAB ha considerado el
argumento del empleador para llegar a esta decision.

FINDINGS OF FACT: (1) Marquis Corp. employed claimant for a period including the week of April
2, 2023 through April 8, 2023.

(2) On January 5, 2023, claimant filed an initial claim for unemployment insurance benefits through the
Work Share program.® The Department determined that claimant established a valid claim through the
Work Share program. Claimant and the employer entered into an agreement with the Department
whereby both parties acknowledged that only the employer could submit a continuing weekly claim for
benefits on claimant’s behalf, as required under Work Share rules.

(3) On approximately April 13, 2023, the employer intended to file a weekly claim for benefits for the
week of April 2, 2023 through April 8, 2023 (week 14-23) on claimant’s behalf, and believed they had
done so. Due to what was likely a clerical error by the employer, the Department did not receive the
weekly claim, and the employer did not realize that it had not been received.

(4) On May 2, 2023, the employer filed the weekly claim for week 14-23 on claimant’s behalf after
realizing that it had not been filed on April 13, 2023, as they had believed. The Department denied
payment of the claim because it was filed late. Claimant filed a timely request for hearing.

(5) On July 14, 2023, the Office of Administrative Hearings (OAH) issued Order No. 23-Ul-230540,
affirming decision # 125826.

(6) The Department’s records appear to show that on July 25, 2023, a representative noted, “Vacate Dec
# 125826- Issued In Error” on claimant’s account, and that on July 27, 2023, the Department paid the
weekly claim for week 14-23.*

3 Work Share is a benefits program in which an employer reduces hours of work for their employees rather than lay them off
and the employees experiencing a reduction in hours are allowed a percentage of their unemployment insurance benefits to
replace a portion of their lost wages.

4 EAB has taken notice of these facts, which are contained in Employment Department records. OAR 471-041-0090(1) (May
13, 2019). Any party that objects to our taking notice of this information must submit such objection to this office in writing,
setting forth the basis of the objection in writing, within ten days of our mailing this decision. OAR 471-041-0090(2). Unless
such objection is received and sustained, the noticed facts will remain in the record.
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CONCLUSIONS AND REASONS: Order No. 23-Ul-230540 is set aside and the matter remanded for
further development of the record.

CONCLUSIONES Y RAZONES: La Orden No. 23-UI-230540 se pone a un lado, y esta materia se
remite para desarrollar el expediente judicial.

ORS 657.380 provides, in pertinent part:

* * *

(9) Continued claims for shared work benefits shall be completed by the shared work employer
and submitted to the Employment Department no later than seven days following the end of the
week for which benefits, waiting week credit, non-compensable credit week, or any combination
of these is claimed. Shared work employees must provide the employer all information needed in
order to submit a timely continued claim for shared work benefits. Such information may
include, but is not limited to, information about work and earnings for another employer, missed
opportunities to work, or other paid time used during the week being claimed.

ORS 657.267 provides:

(1) An authorized representative shall promptly examine each claim for waiting week credit or
for benefits and, on the basis of the facts available, make a decision to allow or deny the claim.
Information furnished by the claimant, the employer or the employer’s agents on forms provided
by the Employment Department pursuant to the authorized representative’s examination must be
accompanied by a signed statement that such information is true and correct to the best of the
individual’s knowledge. Notice of the decision need not be given to the claimant if the claim is
allowed but, if the claim is denied, written notice must be given to the claimant. If the claim is
denied, the written notice must include a statement of the reasons for denial, and if the claim is
denied under any provision of ORS 657.176, the notice must also set forth the specific material
facts obtained from the employer and the employer’s agents that are used by the authorized
representative to support the reasons of the denial. The written notice must state the reasons for
the decision.

(2) If the claim is denied under any provision of ORS 657.176, written notice of the decision
must be given to the employing unit, or to the agent of the employing unit, that, in the opinion of
the Director of the Employment Department, is most directly involved with the facts and
circumstances relating to the disqualification.

(3) Notice of a decision that was wholly or partially based on information filed with the director
in writing within 10 days after the notice provided for in ORS 657.265 must be given to any
employing unit or agent of the employing unit that filed the information.

EAB ha tomado aviso judicial de estos hechos, que son contenidos en los expedientes del Departamento. OAR 471-041-
0090(1) (13 de mayo de 2019). Cualquier parte que se oponga que el EAB haya tomado aviso judicial sobre esa informacion
tiene que someter su objecion a esta oficina por escrito, y tiene que incluir la base de su objecion, entre diez dias de cuando
esta decision fue enviada. OAR 471-041-0090(2). A menos que su objecion sea recibida y afirmada, los hechos reconocidos
permaneceran en el expediente.
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(4) If a decision to allow payment made pursuant to this section does not require notice, that
decision may be amended by an authorized representative. The amendment must be made by
written notice informing the recipient of the right of appeal pursuant to ORS 657.269. The
amendment must be issued within one year of the original decision to allow payment, except in
cases of alleged willful misrepresentation or fraud. A decision requiring notice, made pursuant to
this section, may be amended unless it has become a final decision under ORS 657.269.

ORS 657.270 provides, in relevant part:

* * %

(6) Except as provided in subsection (7) of this section, the decision of the administrative law
judge is final unless the director or any other party to the hearing files an application for review
with the Employment Appeals Board within 20 days after the delivery of the notice under
subsection (4) of this section, or if mailed, within 20 days after the notice was mailed to the
party’s last-known address.

* * %

The order under review concluded that because the claim for week 14-23 was submitted to the
Department more than seven days after the week was over, the claim was untimely and properly denied.
Order No. 23-UI-230540 at 3. The record suggests that after the issuance of Order No. 23-U1-230540,
and before the order became final, the Department amended decision # 125826 to allow the claim for
week 14-23, potentially rendering moot claimant’s request for hearing. Further development of the
record is therefore needed to determine whether claimant’s request for hearing continues to present a
justiciable controversy.

The Department initially denied payment of the claim for week 14-23 because it was filed late, and
pursuant to ORS 657.267(1), issued written notice of the denial in decision # 125826. At the hearing
conducted July 6, 2023, the testimony of the Department’s representative implied that decision # 125826
remained undisturbed. See Transcript at 5. However, on July 25, 2023, a Department representative
appears to have noted on claimant’s account that decision # 125826 was vacated. The Department’s
records also appear to show that on July 27, 2023, the Department paid claimant benefits for week 14-
23. The order under review, which affirmed decision # 125826, had been issued on July 14, 2023, and
therefore had not become final before these actions were taken by the Department. Accordingly, the
Department was authorized under ORS 657.267(4) to amend decision # 125826 by allowing benefits for
week 14-23 without issuing an additional written notice to the parties. If, as the record suggests, the
Department took this course of action, claimant’s request for hearing on decision # 125826 may no
longer present a justiciable controversy. On remand, inquiry should be made as to whether decision #
125826 has been amended to allow claimant benefits and, if so, whether claimant’s request for hearing
on decision # 125826 is subject to dismissal as moot.

For these reasons, Order No. 23-U1-230540 is reversed and the matter remanded for further development
of the record.
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DECISION: Order No. 23-UI-230540 is set aside, and this matter remanded for further proceedings
consistent with this order.

DECISION: La Orden de la Audiencia 23-U1-230540 se pone a un lado, y esta materia se remite para
otros procedimientos constantes con esta orden.

S. Serres and D. Hettle;
A. Steger-Bentz, not participating.

DATE of Service: September 8, 2023

NOTE: The failure of any party to appear at the hearing on remand will not reinstate Order No. 23-Ul-
230540 or return this matter to EAB. Only a timely application for review of the subsequent order will
cause this matter to return to EAB.

NOTA: La falta de cualquier parte de presentarse a la audiencia sobre la remisién no reinstalara la
Orden de la Audiencia No. 23-UI-230540 ni devolvera esta orden a la EAB. Solamente una aplicacién
oportuna para revision de la orden subsiguiente de la nueva audiencia volvera este caso a la EAB.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.

Por favor, ayidenos mejorar nuestros servicios completando un formulario de encuesta sobre nuestro
servicio de atencion al cliente. Para llenar este formulario, puede visitar
https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. Puede acceder a la
encuesta usando una computadora, tableta, o teléfono inteligente. Si no puede llenar el formulario
sobre el internet, puede comunicarse con nuestra oficina para una copia impresa de la encuesta.
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State of Oregon

employment—— Understanding Your Employment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - ARG SRR . WREAPAAHA R,  ELARARRL EFRR S WREAFEZ A
o, G DAL 2R RIS U, AR X EURERER VAR B HE

Traditional Chinese

EE - AHREHEBENRELE . WREAPEAFR, LB E EHRERE. WREARELH
TRy AT DAL IR R AT R R W&iﬁﬂ)lltuﬁ/ﬂm%’mﬁ_J/zJE?fE%EPum

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha y - Quyét dinh nay &nh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VO quyet dinh nay, quy vi cé thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dworc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacién de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelueHue BnusieT Ha Bawe nocobue no 6e3pabotuue. Ecnu peweHne Bam HENOHATHO —
HemeaneHHo obpaTtuTech B AnennsaunoHHbin KomuteT no TpyaoyctponcTsy. Ecnv Bbl He cornacHbl C NPUHATLIM
pelueHnem, Bbl MOXeTe nogatb XogaTtancteo o lNepecmoTtpe CyaebHoro PelwweHns B AnennsumoHHbin Cyg wraTa
OperoH, crnegys MHCTPYKUMAM, OMMCaHHBIM B KOHLIE peLLEHMS.
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Khmer

BANGEIS — EIGHUHGIS S SHIUUMIUE HADIINE SHSMBNIFIUANANAEA [TSIDINALEASS
WIUATTUGRAEGIS: AYBHRGHELN:RYMIGGINNMANIMYI I U SITINAHABS WL UGIMSIGH
FUIHGIS IS INNAERMGIAMRTR G SMIN Sl figiHimmywHnNiZgianit Oregon ENWHSIHMY
ieusAinN SR UannSINGUUMBISIUGR Y EIS:

Laotian

(B1R — fnFuilBunzfivafivgugoudienunoiguesiniu. frnwdElantiodul, nequitindmazuzniueny
sneuNIUAPUIUALE. Hrunddiudinafindul, muswindunisignutivnovainduiigiusneudn Oregon O
logdefinmuauzindiventdynsuinugsinafindul.

Arabic

gy iy 1l 13 e 315 Y 1) g el el e e ang o) )1 130 g o113 s Talal) Al i e 5 381l 1
/]1)3:.‘[1 L:lé.\.ﬂ:'.;'.J_‘m.‘ll _11;Lﬁ)3'1&@an;3d}:_“:)3k_\_‘nl_:m‘_:’13\.¢5:.q3\_uyléll :LRA‘).AH‘_',‘}S.\:.

Farsi

Sl R a8 Gl ahadtind Ll ala 3 il U alaliBl cafing (88 s apenad ol b R0 0K 0SB0 LS o 80 gl e i aSa il -4 s
S IR st sl & 50 & ) I8 s ool 1l Gl 50 3 sm se Jeadl g 3l ealiiud L gl 55 e ol Sl a8

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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