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Affirmed
No Disqualification

PROCEDURAL HISTORY: On April 14, 2023, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant was discharged for
misconduct and was disqualified from receiving unemployment insurance benefits effective March 19,
2023 (decision # 143320). Claimant filed a timely request for hearing. On June 2, 2023, ALJ Sachet-
Rung conducted a hearing, and on June 9, 2023 issued Order No. 23-Ul-227447, reversing decision #
143320 by concluding that the employer discharged claimant, but not for misconduct, and claimant was
not disqualified based on the work separation. On June 12, 2023, the employer filed an application for
review with the Employment Appeals Board (EAB).

WRITTEN ARGUMENT: Both the employer’s argument and claimant’s argument contained
information that was not part of the hearing record, and neither party showed that factors or
circumstances beyond their reasonable control prevented them from offering the information during the
hearing. Under ORS 657.275(2) and OAR 471-041-0090 (May 13, 2019), EAB considered only
information received into evidence at the hearing when reaching this decision. EAB considered the
employer’s argument and claimant’s argument to the extent the arguments were based on the record.

FINDINGS OF FACT: (1) Skyline Sales Inc., a car dealership, employed claimant, most recently as a
body shop foreman, from February 1, 2000 until March 21, 2023.

(2) The employer prohibited their body shop employees from being dishonest and from working on their
own cars in the shop during work time. These expectations were contained in the employer’s employee
handbook, which claimant signed an acknowledgement of having read and received on December 18,
2019. The expectations had also been in place during the whole of claimant’s more than 23-year tenure
with the employer.

(3) On March 16, 2023, claimant asked the body shop manager for permission to bring a car he owned
into the employer’s body shop to work on it during nonworking time. The manager agreed to allow
claimant to do so. On Friday March 17, 2023 claimant brought his car into the shop. He worked on it
over the weekend of March 18 and 19, 2023.
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(4) On the morning of March 20, 2023, claimant worked on his car after his shift began and believed the
body shop manager told him that he “could go ahead and continue working on [his] car until [they] got
some vehicles checked in[.]” Transcript at 22. The body shop manager believed claimant spent time that
morning on his car instead of customer vehicles. The manager reminded claimant that day that he could
work on his car only during personal time, not during work time.

(5) Also on March 20, 2023, the body shop manager noticed that claimant had prepared his car to be
repainted. The manager asked claimant how claimant would cover the cost for the paint to repaint his car
and claimant stated that the employer’s paint supplier, with whom claimant had a longstanding
relationship, had agreed to give claimant the paint free of charge. Later that day, the body shop manager
called the supplier about the paint. The supplier told the body shop manager that the supplier had told
claimant he would bill the employer for the paint at cost.

(6) On March 21, 2023, claimant was scheduled to start his shift at 8:00 a.m. The employer’s parts and
service director observed claimant working on his car that morning at a time the parts and service
director thought was 8:06 a.m. Claimant believed it was actually 7:06 a.m. and that the parts and service
director was mistaken about the time because the clock on the body shop wall was one hour slow.

(7) Later on March 21, 2023, the employer’s co-owner asked the body shop manager about the status of
a wrecked truck in the employer’s inventory that had sat on the employer’s lot unmoved for years. The
body shop manager looked the truck up in the employer’s database and found multiple repair orders
opened and closed by claimant, with charges for parts and labor.

(8) Thereafter, on March 21, 2023, the employer discharged claimant. The employer did so due to
claimant allegedly working on his car during company time on March 21, 2023, and because claimant
had allegedly been dishonest by opening repair orders on the wrecked truck and about whether claimant
would receive the supplier’s paint for free or whether the supplier would bill the employer for the paint
at cost.

CONCLUSIONS AND REASONS: The employer discharged claimant, but not for misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a) (September 22, 2020).
“‘[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to act is conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c). In a discharge case, the employer has the burden to establish misconduct by a
preponderance of evidence. Babcock v. Employment Division, 25 Or App 661, 550 P2d 1233 (1976).

At hearing, the parties offered conflicting accounts regarding the events leading up to claimant’s
discharge. The employer presented evidence from their human resources manager, who offered
testimony based on claimant’s termination paperwork, and the employer’s body shop manager, who
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offered testimony that was based mostly (but not entirely) on personal knowledge. Transcript at 5, 14-
18. The body shop manager testified that on March 20, 2023, claimant spent most of the morning
working on his car instead of customer vehicles, and the manager informed claimant that he could work
on his car only during personal time, not on company time. Transcript at 16. The manager further
testified that when he asked claimant that morning how claimant would cover the cost of the paint to
repaint his car, claimant stated that the employer’s paint supplier would give claimant the paint free of
charge. Transcript at 15. The manager stated that he thereafter called the supplier to confirm and the
supplier told him that the supplier had told claimant he would bill the employer for the paint at cost.*
Transcript at 16-17.

The body shop manager stated that the next morning, March 21, 2023, before he arrived at the shop, the
employer’s parts and service director observed claimant working on his car at 8:06 a.m., six minutes
after the start of claimant’s shift. Transcript at 17. The body shop manager also testified that on the
morning of March 21, 2023, the employer’s co-owner asked the body shop manager about the status of a
wrecked truck in the employer’s inventory that had sat on the employer’s lot unmoved for years.
Transcript at 18. The manager stated he looked the truck up in the employer’s database and found
multiple repair orders opened and closed by claimant, with charges for parts and labor, despite the truck
having “not moved or been touched since 2019.” Transcript at 18.

Claimant, in contrast, provided his firsthand account at hearing. Claimant testified that, with the body
shop manager’s permission, claimant brought his car into the shop on Friday March 17, 2023 and then
worked on it during his days off on Saturday and Sunday, March 18 and 19, 2023. Transcript at 22.
Claimant testified that on the morning of Monday, March 20, 2023, he continued working on his car
with permission from the body shop manager, who advised that claimant could work on his car until
they “got some vehicles checked in, and start[ed] [their] work week.” Transcript at 22. Claimant stated
that on the morning of March 21, 2022, he was working on his car, but that his shift start time was 8:00
a.m. and the parts and service director who observed him working on his car believed it was 8:06 a.m.,
when it was actually 7:06 a.m., because the clock in the body shop was slow one hour. Transcript at 23-
24,

Claimant further testified that his agreement with the paint supplier was that the supplier would “just
give [claimant] what [he] needed to do” the repainting at no charge to the employer because claimant
did not want the employer “to be involved in it in any way.” Transcript at 29-31. Transcript at 23.
Regarding opening repair orders on the wrecked truck, claimant testified that he did so at the direction of
the employer’s general manager because a customer bought a new truck that came in damaged and the
general manager did not want there to be a record of the new truck being repaired at the employer’s
dealership. Transcript at 23.

Given the conflicting evidence, the employer did not meet their burden to establish that claimant
violated their expectations willfully or with wanton negligence. With respect to claimant working on his
personal vehicle after his shift began on March 21, 2023, claimant offered firsthand testimony that
disputed the time the parts and service director, who did not testify at hearing, was said to have observed

! The body shop manager also testified that at the time employer’s owners and general manager met with claimant to
discharge him on March 21, 2023, claimant insisted that the supplier agreed to give him the paint for free. Transcript at 19.
The body shop manager testified that the employer’s general manager called the supplier and confirmed the body shop
manager’s understanding that the supplier would bill the employer for claimant’s paint at cost. Transcript at 19.
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claimant working on his car. Claimant’s assertion that, because the clock in the body shop was an hour
slow, the time he was seen working on his car was actually 7:06 a.m. was somewhat implausible.
Nevertheless, claimant’s firsthand testimony is accorded more weight than the hearsay evidence of what
the parts and service director was said to have observed. In any case, even if claimant’s assertion about
the time was incorrect, and in fact it was 8:06 a.m., the employer did not prove that claimant was
conscious of his conduct of working on his own car after the start of his shift, which is necessary to
establish a willful or wantonly negligent breach of the employer’s expectations, given that 8:06 a.m. is
near in time to the 8:00 a.m. beginning of claimant’s shift, and the likelihood exists that claimant may
simply have lost track of time.

The employer also did not meet their burden with respect to claimant’s alleged dishonesty relating to
opening repair orders on the wrecked truck. Claimant denied any wrongdoing with respect to the repair
order on the wrecked truck, testifying that he opened the orders at the direction of the employer’s
general manager. At hearing, the employer did not offer testimony from the general manager or
otherwise rebut claimant’s account on this point. Transcript at 23. Likewise, the employer did not meet
their burden to prove that claimant was dishonest with respect to whether the supplier would bill the
employer for the paint. Although the body shop manager testified that he called the paint supplier and
the supplier stated that the supplier had told claimant he would bill the employer for the paint at cost,
claimant offered a different account. Transcript at 16-17. Claimant testified that his agreement with the
paint supplier was that the supplier would “just give [claimant] what [he] needed to do” the repainting at
no charge to the employer because claimant did not want the employer “to be involved in it in any way.”
Transcript at 29-31. The employer also offered evidence that the employer’s general manager called the
supplier as well and was also told that the supplier would bill the employer for claimant’s paint at cost.
Transcript at 19. While the body shop manager’s account and the hearsay account support that the
supplier’s understanding, when he spoke to the employer’s managers, was that the employer would be
charged for the paint, that is not sufficient to establish that claimant was dishonest to the employer in
describing his arrangement with the supplier. Despite the account of the body shop manager and the
hearsay attributed to the general manager, it remains possible that the details of the claimant and the
supplier’s arrangement were unclear and claimant was simply incorrect that the employer would not be
charged, rather than dishonest. Thus, the employer did not prove by a preponderance of evidence that
claimant was dishonest in conveying his understanding that the repainting would be at no charge to the
employer, and therefore did not prove that claimant willfully or with wanton negligence violated their
expectations on this point.

For these reasons, the employer discharged claimant, but not for misconduct. Claimant is not
disqualified from receiving unemployment insurance benefits based on the work separation.

DECISION: Order No. 23-Ul-227447 is affirmed.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: July 21, 2023

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and

Page 4

Case # 2023-U1-90807



EAB Decision 2023-EAB-0661

information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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@plmt Understanding Your Employment
partment o
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AHRSEIEN RS . DREAF AR R, AGLARAS EFRRA . WREAREH
e, G DAL IR RS U, AR X L URTABE SR H RIVA R HE

Traditional Chinese

HEE - AHREEEENRERE S, MREAHAARRR, LB E LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, [ M _E BRI BB Y R AR A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dworc viét ra & cudi quyét dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decisién, puede
presentar una Aplicacion de Revisién Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BnNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HeNnoOHATHO —
HemeasieHHo obpatuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bel He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro PeweHunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHNS.
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Khmer

GANGAIS — IUGAEGEISSTUU S MUTEIUHAUINESMSMINIHIUINAEAY U0 SIDINNAEADS
WUHNUGAMNEGIS: AJUSIRGHANN:RYMIZINNMINIMY I [UAISITINAERBS W UUGIMIIGH
UGS IS INNAERMGIAMAGRRIe sMilSaIufigiHimmywnnnigginnit Oregon IMWHSIHMY
iGNNI GHUNRSIUGRIPTIS:

Laotian

(SNag — ﬂﬂmﬂﬁ]lﬂjJ_J[’.JUﬂuEﬂUmﬂUEle2DUEmEﬂﬂUmDﬂjj"mEejm"m I]ﬂlﬂﬂiJUE”’lT'ﬂﬂ’mﬂﬁlllj m;nmmmmmuuumuumiu
BmBUﬂ“lU'ﬂ"ljj"]‘LlcﬁijUm ﬂ“lU]’WUUEWDOU“]ﬂ“]E’IO?JJJ']J zﬂﬂwm.u"muwmosjomumUmawmmmﬂummuamawam Oregon W@
EOUUMNUDm"l.UﬂﬂEE‘LIq,«lﬂEﬂUBﬂtOUE’ISUlﬂ’]U”Sjﬂ"mOQUU

Arabic

ahy Sy 13 e (3815 Y S 1Y) 658 Jaall e i ey Jos) ¢ 51 a1 138 g ol 13) el Lalal) Alad) daia _Le,fu;ajl)ghu
)1)3.1 Ljs.*iu)_all_d_u.) tubj_qdﬁ)qLdeﬁﬂmu}Juﬁm\ﬁﬂd

Farsi

o 3 R a8l s aladind )i ala 6 il L alialiBl (i 3 se aread Sul b 81 018 o 85 Lad 2 S sl ey aSa pl - da g
ASS I st Cual g & ) Sl et ol 31 gl 2 2sm ge Jead) ) g 31 saliial L o) $i e o)l Sl ) oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios 0 ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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