EO: 200 State of Oregon 314

BYE: 202124 MC 010.
0 Employment Appeals Board © 01005
875 Union St. N.E.
Salem, OR 97311

EMPLOYMENT APPEALS BOARD DECISION
2023-EAB-0576

Late Request for Hearing Allowed
Reversed & Remanded

PROCEDURAL HISTORY: On March 8, 2021, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant received benefits to
which he was not entitled, and assessing an overpayment of $136 in Pandemic Emergency
Unemployment Compensation (PEUC) benefits, $2,584 in Extended Benefits (EB), and $1,200 in
Federal Pandemic Unemployment Compensation (FPUC) benefits! that claimant was required to repay
to the Department (decision # 95319). On March 27, 2021, decision # 95319 became final without
claimant having filed a request for hearing. On March 30, 2021, claimant filed a late request for hearing
on decision # 95319. ALJ Kangas considered claimant’s request, and on April 26, 2021 issued Order
No. 21-Ul-165535, dismissing claimant’s request for hearing as late, subject to claimant’s right to renew
the request by responding to an appellant questionnaire by May 10, 2021. On April 30, 2021, claimant
filed a timely response to the appellant questionnaire. On April 13, 2023, the Office of Administrative
Hearings (OAH) sent notice of a hearing scheduled for April 26, 2023 to determine whether claimant
had good cause to file his late request for hearing and, if so, the merits of decision # 95319.

On April 26, 2023, ALJ Sachet-Rung conducted a hearing, and on May 4, 2023 issued Order No. 23-Ul-
223935, allowing claimant’s late request for hearing, canceling Order No. 21-U1-165535, and modifying
decision # 95319 by concluding that claimant was overpaid $136 in PEUC benefits, $2,584 in EB, and
$2,400 in FPUC benefits that claimant was liable to repay to the Department. On May 19, 2023,
claimant filed an application for review of Order No. 23-U1-223935 with the Employment Appeals
Board (EAB).

EAB reviewed the entire hearing record. On de novo review and pursuant to ORS 657.275(2), the
portion of the order under review allowing claimant’s late request for hearing is adopted. The rest of
this decision addresses the overpayment of benefits.

! Decision # 95319 erroneously referred to these FPUC benefits as Pandemic Unemployment Insurance (PUA) benefits in the
body of that decision.
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WRITTEN ARGUMENT: Claimant’s argument contained information that was not part of the hearing
record, and did not show that factors or circumstances beyond claimant’s reasonable control prevented
him from offering the information during the hearing. Under ORS 657.275(2) and OAR 471-041-0090
(May 13, 2019), EAB considered only information received into evidence at the hearing when reaching
this decision. EAB considered claimant’s argument to the extent it was based on the record.

The parties may offer new information, including documentation of whether claimant performed work
and earned wages during the preceding benefit year, into evidence at the remand hearing. At that time, it
will be determined if the new information will be admitted into the record. The parties must follow the
instructions on the notice of the remand hearing regarding documents they wish to have considered at
the hearing. These instructions will direct the parties to provide copies of such documents to the ALJ
and the other parties in advance of the hearing at their addresses as shown on the certificate of mailing
for the notice of hearing.

FINDINGS OF FACT: (1) On June 28, 2019, claimant filed an initial claim for unemployment
insurance benefits. The Department determined that claimant established a valid claim with a weekly
benefit amount of $624, effective June 23, 2019. Claimant was thereafter paid regular unemployment
insurance (regular Ul) benefits until those benefits were exhausted, then PEUC benefits for some of the
following weeks.

(2) On June 20, 2020, the benefit year for the initial claim filed June 28, 2019 expired. Claimant
continued to claim benefits after that date.

(3) For the week of June 21, 2020 through June 27, 2020 (week 26-20), claimant claimed benefits and
was paid PEUC benefits of $624 and FPUC benefits of $900.

(4) For the weeks including July 5, 2020 through July 25, 2020 (weeks 28-20 through 30-20), claimant
claimed benefits and was paid EB of $624 per week, totaling $1,872, and FPUC benefits of $900 per
week, totaling $2,700.

(5) The FPUC payments for weeks 26-20 and 28-20 through 30-20 of $900 per week, rather than the
maximum benefit amount of $600, were the result of a Department error.

(6) For the weeks of July 26, 2020 through November 14, 2020 (weeks 31-20 through 46-20), claimant
claimed benefits and was paid $624 in EB per week, totaling $9,984.

(7) At some time after November 14, 2020, the Department determined that claimant had been eligible
to file a second initial claim for unemployment benefits on June 21, 2020, immediately following the
expiration of his earlier claim’s benefit year. The Department filed this claim on claimant’s behalf and
determined it was valid with a weekly benefit amount of $488. The claim was given retroactive effect to
June 21, 2020, and claimant’s weekly claims for weeks 26-20 and 28-20 through 46-20 were moved
from the June 28, 2019 claim to this second claim. These are the weeks at issue.

CONCLUSIONS AND REASONS: Claimant was overpaid $1,200 in FPUC benefits that he is liable
to repay to the Department. Further development of the record is needed to determine if claimant was
overpaid EB or PEUC benefits for the weeks at issue.

Page 2

Case # 2021-U1-30474



EAB Decision 2023-EAB-0576

The order under review correctly concluded that claimant was paid $3,600, but entitled to receive
$2,400, in FPUC benefits for the weeks at issue. Order No. 23-UI-223935 at 2. Due to what was likely a
mathematical or scrivener’s error, the order under review concluded that claimant was overpaid $2,400
in FPUC, rather than $1,200, the difference between what the order concluded claimant was paid and the
amount to which he was entitled. Order No. 23-U1-223935 at 7. The record shows that claimant was
overpaid $1,200 in FPUC benefits.

The order under review also concluded that claimant received $2,720 in EB and PEUC benefits to which
he was not entitled and was liable to repay to the Department. Order No. 23-U1-223935 at 6. The record
as developed does not support this conclusion.

Overpayment of FPUC benefits. Under the provisions of the Coronavirus Aid, Relief, and Economic
Security (CARES) Act of 2020, 15 U.S.C. § 9023, claimant received FPUC benefits for weeks 26-20
and 28-20 through 30-20. FPUC is a federal benefits program that provided eligible individuals with
$600 per week, in addition to their regular Ul weekly benefit amount, during the period of March 29,
2020 through July 25, 2020 (weeks 14-20 through 30-20). See U.S. Dep’t of Labor, Unemployment
Insurance Program Letter No. 15-20 (April 4, 2020) at 6, (UIPL 15-20). Individuals were eligible to
receive the full $600 FPUC benefit if they were eligible to receive at least one dollar of regular Ul, EB,
or PEUC benefits for the claimed week. UIPL 15-20 at I-5.

For weeks 26-20 and 28-20 through 30-20, claimant was entitled to at least one dollar in either regular
Ul, EB, or PEUC benefits each week.? He therefore was entitled to $600 in FPUC benefits for each of
those weeks, totaling $2,400. However, due to the Department’s error, claimant was paid $900 in FPUC
for each of those weeks, totaling $3,600. Accordingly, claimant was overpaid $1,200 in FPUC benefits,
the difference between the amount of benefits he was paid and the amount to which he was entitled.

United States Department of Labor guidance documents elaborate that while an FPUC overpayment
may be offset by other State and Federal unemployment benefits payable during this three-year period,
State agencies “must recover the amount of FPUC to which an individual was not entitled in accordance
with the same procedures as apply to recovery of overpayments of regular [UI] paid by the State.” UIPL
15-20 at I-7. “After three years, a State may continue to recover FPUC overpayments through means
other than benefit offsets, according to State law.” UIPL 15-20 at I-7. Therefore, because the provision
of state law governing a claimant’s regular Ul overpayment is ORS 657.310(1), claimant is liable to
repay the amount of his FPUC overpayment or have it deducted from any future benefits otherwise
payable to claimant under ORS Chapter 657 during the five-year period following the date decision #
95319 becomes final .2

Overpayment of EB and PEUC benefits. Title 11, Subtitle A, Section 2107 of the CARES Act
provides:

2 For these weeks, the hearing on remand will determine from which of these programs claimant was eligible to receive
benefits. The Department has not alleged, and the record does not suggest, that claimant was entirely ineligible to receive any
type of benefits for these weeks.

3 Claimant may have already repaid this overpayment, and he may confirm with the Department whether any outstanding
FPUC balance exists which would be subject to recovery under these provisions.
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(a) Federal-State Agreements.--

(1) In general.--Any State which desires to do so may enter into and participate in an

agreement under this section with the Secretary of Labor (in this section referred to as the
““Secretary"). Any State which is a party to an agreement under this section may, upon providing
30 days' written notice to the Secretary, terminate such agreement.

(2) Provisions of agreement.--Any agreement under paragraph (1) shall provide that the
State agency of the State will make payments of pandemic emergency unemployment
compensation to individuals who--

(A) have exhausted all rights to regular compensation under the State law or under
Federal law with respect to a benefit year (excluding any benefit year that ended before
Julyl, 2019);

(B) have no rights to regular compensation with respect to a week under such law or any
other State unemployment compensation law or to compensation under any other Federal
law;

(C) are not receiving compensation with respect to such week under the unemployment
compensation law of Canada; and

(D) are able to work, available to work, and actively seeking work.

(3) Exhaustion of benefits.--For purposes of paragraph (2)(A), an individual shall be
deemed to have exhausted such individual's rights to regular compensation under a State law

when--
(A) no payments of regular compensation can be made under such law because such
individual has received all regular compensation available to such individual based on
employment or wages during such individual's base period; or
(B) such individual's rights to such compensation have been terminated by reason of the
expiration of the benefit year with respect to which such rights existed.

* Kk *

ORS 657.325 provides:

(1) An individual shall be eligible to receive extended benefits with respect to any week of
unemployment in the individual’s eligibility period only if the Director of the Employment
Department finds that with respect to such week the individual:

(@) Is an exhaustee;
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(b) Has satisfied the requirements of this chapter for the receipt of regular benefits that are
applicable to individuals claiming extended benefits, including not being subject to a
disqualification for the receipt of benefits; and

(c) Has been paid wages by an employer or employers subject to the provisions of this
chapter during the base period of the individual’s applicable benefit year in an amount
equal to or in excess of 40 times the individual’s applicable weekly benefit amount.

(2) The weekly extended benefit amount payable to an individual for a week of total
unemployment in the individual’s eligibility period shall be an amount equal to the weekly
benefit amount payable to the individual during the applicable benefit year.

* * *

As used in ORS 657.321 to 657.329 unless the context requires otherwise:

(1) “Eligibility period” of an individual means:

(a) The period consisting of the weeks in the individual’s benefit year that begin in an
extended benefit period and, if the benefit year ends within the extended benefit period,
any subsequent weeks that begin in the extended benefit period; or

(b) A period provided for by rule of the Employment Department under ORS 657.328.

(2) “Exhaustee” means an individual who, with respect to any week of unemployment in the
individual’s eligibility period:

* k% *

(a) Has received prior to such week, all of the regular benefits that were available to the
individual under this chapter or any other state law (including dependents’ allowances
and benefits payable to federal civilian employees and ex-servicemen under 5 U.S.C.
chapter 85) in the current benefit year that includes such week (provided that an
individual shall be deemed to have received all of the regular benefits that were available
to the individual, although as a result of a pending appeal with respect to wages or
employment that were not considered in the original monetary determination in the
current benefit year, the individual may subsequently be determined to be entitled to
added regular benefits); or

(b)(A) The individual’s benefit year having expired prior to such week, has no, or
insufficient, wages and employment to establish a new benefit year that would include
such week;

ORS 657.150 provides:
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(1) An individual shall be paid benefits for weeks during the benefit year in an amount that is to
be determined by taking into account the individual’s work in subject employment in the base
year as provided in this section.

(2)(a) To qualify for benefits an individual must have:

(A) Worked in subject employment in the base year with total base year wages of $1,000
or more and have total base year wages equal to or in excess of one and one-half times the
wages in the highest quarter of the base year; and

(B) Have earned wages in subject employment equal to six times the individual’s weekly
benefit amount in employment for service performed subsequent to the beginning of a
preceding benefit year if benefits were paid to the individual for any week in the preceding
benefit year.

* k% %

The Department paid claimant $624 in PEUC benefits for week 26-20 and $11,856 in EB for weeks 28-
20 through 46-20. When the Department paid these amounts, it did so based on the Department’s belief
that claimant was ineligible for regular UI benefits during those weeks because claimant’s June 28, 2019
initial claim had been exhausted and expired, which is a requirement for both EB and PEUC eligibility.
After these benefits were paid, the Department determined that claimant had been eligible to file a new
claim for regular Ul benefits effective June 21, 2020, the day after his previous benefit year had expired.
The Department established this second claim on claimant’s behalf with a lower weekly benefit amount
of $488. Since it believed that claimant had been eligible for regular Ul benefits for the weeks at issue,
the Department concluded that claimant had not been entitled to EB and PEUC benefits for those weeks
at the higher weekly benefit amount of $624. Therefore, the Department determined that claimant had
been overpaid the difference between the weekly benefit amounts for the two claims, $136, for each of
the 20 weeks at issue, totaling $2,720.

At hearing, claimant asserted that he was not eligible to establish a second initial claim for benefits on
June 21, 2020, and therefore was ineligible for regular Ul benefits for the weeks at issue. Transcript at
28. This, in turn, made him eligible to receive the EB or PEUC benefits of $624 per week that were paid
as an extension of the previous claim. Claimant testified that he believed he was ineligible to establish
the second claim because “the original Employer would be double dipped[.]” Transcript at 28. While no
further inquiry was made into claimant’s eligibility for regular UI benefits under the June 21, 2020
claim, it can be inferred from the record that claimant’s assertion referred to the requirement of ORS
657.150(2)(a)(B) that when filing a second initial claim for benefits after the expiration of an earlier
claim, a claimant must have earned wages from services performed on or after the effective date of the
earlier claim in order for the second claim to be valid. In this case, as claimant’s first initial claim was
effective June 23, 2019, claimant must have earned six times his weekly benefit amount of $488, or
$2,928, from services performed on or after June 23, 2019, in order for the June 21, 2020 claim to be
valid.

Where the Department has paid benefits, it has the burden to prove benefits should not have been paid.
Nichols v. Employment Division, 24 Or App 195, 544 P2d 1068 (1976). It must therefore prove by a
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preponderance of evidence that claimant was eligible for regular Ul benefits for the weeks at issue to
show that he was ineligible for EB and PEUC benefits for those weeks. The Department has not met its
burden to show that claimant performed services in covered employment on or after June 23, 2019 or
earned any wages from the performance of such services. Such a showing is necessary to establish that
the June 21, 2020 claim was valid, and that claimant was therefore ineligible for the EB and PEUC
benefits he received for the weeks at issue by virtue of his eligibility for regular Ul benefits. Further
development of the record is needed to determine if claimant earned wages in subject employment equal
to six times his weekly benefit amount in employment for service performed subsequent to the
beginning of the preceding benefit year, June 23, 2019. The parties should be given the opportunity to
present other evidence or legal argument as to whether the June 21, 2020 claim was valid, and whether
claimant was therefore eligible for regular Ul, EB, or PEUC benefits for the weeks at issue.

ORS 657.270 requires the ALJ to give all parties a reasonable opportunity for a fair hearing. That
obligation necessarily requires the ALJ to ensure that the record developed at the hearing shows a full
and fair inquiry into the facts necessary for consideration of all issues properly before the ALJ in a case.
ORS 657.270(3); see accord Dennis v. Employment Division, 302 Or 160, 728 P2d 12 (1986). Because
further development of the record is necessary for a determination of whether claimant was overpaid EB
and PEUC benefits for the weeks at issue, Order No. 23-U1-223935 is reversed and this matter is
remanded.

DECISION: Order No. 23-Ul1-223935 is set aside, and this matter remanded for further proceedings
consistent with this order.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: June 23, 2023

NOTE: The failure of any party to appear at the hearing on remand will not reinstate Order No. 23-UlI-
223935 or return this matter to EAB. Only a timely application for review of the subsequent order will
cause this matter to return to EAB.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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@plmt Understanding Your Employment
partment o
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AHRSEIEN RS . DREAF AR R, AGLARAS EFRRA . WREAREH
e, G DAL IR RS U, AR X L URTABE SR H RIVA R HE

Traditional Chinese

HEE - AHREEEENRERE S, MREAHAARRR, LB E LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, [ M _E BRI BB Y R AR A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dworc viét ra & cudi quyét dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decisién, puede
presentar una Aplicacion de Revisién Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BnNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HeNnoOHATHO —
HemeasieHHo obpatuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bel He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro PeweHunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHNS.
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Khmer

GANGRUIS — WUGAEEISNISTUU M IUHATUILNESMSMANIHIUINAHA (U SIDINNAERSS
WUHNUGRMIEGIS: AJUSAGHANN:RYMIZZIANMINIMY I [UUSITINAERBSWILUUGIMSifuGH
FUIGIS IS INNAEAMGIAMRGH RGN sMiNSaufigiHimmywHnnigginnit Oregon ENWHSIAMY
B HNNSiE Ui NGH LIS GRIHTIS:

Laotian

SRk TE - ﬂﬂL"Iﬂﬁ]lJl_IJJEJfUﬂUEﬂUL‘"mUEj‘,LIRDUEmBﬂﬂUmDﬂjjﬂDQSjmﬂU I]"l?.ﬂ"lUUEGﬂ'ﬂﬂ’mOﬁl_llJ mammmmmmuwumuumw
amewmumjj"mcﬁwmwm ‘I']“WEH“UJUE?JUJOU"WE]“]HO?JDU UT‘]‘LJEJ“].U"]C]EJUﬂ“’lij”’3"1“]MU]UU]O?JE“]E’IO&UU"I?J"TJJBUWBDQO Oregon (s
EOUUMNUDCTLUﬂﬂEE‘LIulﬂEﬂUSﬂt@Uﬂ@Mlﬂ’]&JeejﬂﬂmﬂﬁMU

Arabic

g5y Al e 395 Y S 13 5 0l Jeall e Jlia el Joc 1A 13 ngi o 13 el Aalal) Al A Jle S 61l T
)1)9.” Jé.u.\:‘;)_‘.a.‘ll x_Illi.Lh;:.)‘}Tl)‘CL'uLI.iu_‘.jd}i_ﬂi)lql_'-_‘iuug‘_fll:ﬂ.pas;a.j:ﬂmy&n :u;'l).a.ﬂ‘_gjs..i

Farsi

o 3 R a8l s aladin al s ala 8 il L aloaliBl g (38 se area’ ol b 81 218 o B0 Ll o 80 sl e paSa pl g
S I st Gl 50 &) Il anad ool 1l Gl 50 25 se Jeadl ) i 31 ealiiad L gl 55 e sl il oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311

Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios 0 ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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