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Reversed & Remanded

PROCEDURAL HISTORY: On December 6, 2022, the Oregon Employment Department (the
Department) served notice of a Wage and Potential Benefit Report (WPBR) concluding, in relevant part,
that claimant had base year wages totaling $26,573.04. Claimant filed a timely request for hearing. On
January 24, 2023, ALJ Kaneshiro conducted a hearing, and on January 26, 2023 issued Order No. 23-
UI-213736, modifying the WPBR by concluding that claimant had an additional $40,162.41 in base-year
wages that should be added to her claim. On February 13, 2023, the Department filed an application for
review with the Employment Appeals Board (EAB).

WRITTEN ARGUMENT: EAB considered the Department’s written argument when reaching this
decision.

FINDINGS OF FACT: (1) Claimant did not earn any wages in the third or fourth quarters of 2021.

(2) In or around February 2022, claimant began working for Orchard Brokerage, LLC (the employer).
Per the terms of the employer’s compensation plan, claimant received a base salary plus a “guaranteed
monthly bonus payment” for the first three months of her employment. Exhibit 2 at 7. The employer
paid their employees on the 15" and last day of each month. After three months, claimant continued
being paid her base salary twice per month. However, per the employer’s compensation plan, she began
to earn commissions. The commissions were paid on the 15" of the following month in which the
commissions were earned.

(3) During the first quarter of 2022 (January 1, 2022 through March 31, 2022), the employer paid
claimant base-salary wages totaling $4,166.68.

(4) During the second quarter of 2022 (April 1, 2022 through June 30, 2022), the employer paid
claimant base-salary and “guaranteed monthly bonus” wages totaling $23,773.08.

(5) During June 2022, claimant earned two commissions in the amounts of $4,158.33 and $12,231.00.
The employer paid claimant the first of these commissions on July 15, 2022, per the terms of their
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compensation plan. Due to “an accounting/payroll error,” the employer paid claimant the second of
these commissions late, on July 19, 2022. Exhibit 2 at 13.

(6) On December 1, 2022, claimant filed an initial claim for unemployment insurance benefits. The
Department determined that claimant had a monetarily valid claim with a base year of the third quarter
of 2021 through the second quarter of 2022 (July 1, 2021 through June 30, 2022).

(7) At the time she filed her initial claim, the Department determined that claimant had base-year wages
in the amounts of $3,830.76 from the employer for the first quarter of 2022, and $22,742.28 from
another employer, Pika Energy, Inc., for the second quarter of 2022. These amounts were reflected in
the WPBR that the Department issued on December 6, 2022.

(8) In mid-December 2022, the Department conducted an investigation to determine whether claimant
worked for Pika Energy, Inc., and ultimately determined that she did not.*

CONCLUSIONS AND REASONS: Claimant is not entitled to add wages paid to her in July 2022 to
her base year. Order No. 23-UI-213736 is set aside and this matter remanded for further development of
the record.

ORS 657.150 provides, in relevant part:

* k% %

(2)(a) To qualify for benefits an individual must have:

(A) Worked in subject employment in the base year with total base year wages of $1,000
or more and have total base year wages equal to or in excess of one and one-half times
the wages in the highest quarter of the base year; and

(B) Have earned wages in subject employment equal to six times the individual’s weekly
benefit amount in employment for service performed subsequent to the beginning of a
preceding benefit year if benefits were paid to the individual for any week in the
preceding benefit year.

(3) If the wages paid to an individual are not based upon a fixed period of time or if wages are
paid at irregular intervals or in such manner as not to extend regularly over the period of
employment, for the purposes of subsections (2) to (5) of this section, the individual’s wages
shall be allocated in accordance with rules prescribed by the Director of the Employment
Department. Such rules shall, insofar as possible, produce results the same as those that would
exist if the individual had been paid wages at regular intervals. The director may adopt rules to

1 EAB has taken notice of these facts, which are contained in Employment Department records. OAR 471-041-0090(1) (May
13, 2019). A copy of the information has been provided to the parties with this decision as EAB Exhibit 1. Any party that
objects to our taking natice of this information must submit such objection to this office in writing, setting forth the basis of
the objection in writing, within ten days of our mailing this decision. OAR 471-041-0090(2). Unless such objection is
received and sustained, the noticed fact will remain in the record.
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attribute hours of work to an individual if the individual is not paid on an hourly basis or if the
employer does not report the number of hours worked.

(4)(a) An eligible individual’s weekly benefit amount shall be 1.25 percent of the total wages
paid in the individual’s base year. However, such amount shall not be less than the minimum,
nor more than the maximum weekly benefit amount.

* k* %

OAR 471-030-0010 (January 11, 2018) provides that, for purposes of ORS 657.150(2) and (4), wages
shall be assigned to the calendar quarter in which they are paid, in the same manner that taxes are
payable pursuant to OAR 471-031-0070(1).

OAR 471-030-0021 (January 11, 2018) provides:

(1) When an individual is paid at irregular intervals as described in ORS 657.150(3), the
individual shall be considered to have been paid on the first of the month for the time worked the
previous month, except that where an agreement provides that the employer shall pay wages at
some future date, the date specified by the agreement shall be used for base year wage allocation
purposes.

(2) An individual who is paid at least once every 35 days is deemed to have been paid at regular
intervals.

Although the December 6, 2022 WPBR determined that claimant had a monetarily valid claim, claimant
appealed that decision due to her assertion that the commissions she earned in June 2022 should be
included in her wage determination. See Exhibit 2 at 1. The order under review agreed, concluding that
“the claim determination should have reflected... earnings in the amount of $40,162.41” that claimant
earned in the second quarter of 2022. Order No. 23-UI-213736 at 2-3. The order under review
determined this figure by adding together the $23,773.08 in base-salary and “guaranteed monthly
bonus” wages that claimant was paid in the second quarter of 2022 and the $16,389.33 in combined
commissions that claimant earned in June 2022, but was paid in July 2022. However, the record does not
support the conclusion that claimant’s commissions paid in July 2022 should have been added to her
base-year wages.

For purposes of allocating wages to a base year, wages are typically assigned to the calendar quarter in
which they are paid, rather than earned, under OAR 471-030-0010. In a written statement claimant
submitted in advance of the hearing, claimant suggested that her circumstances should qualify for an
exception such that the commission wages in question should be assigned to the month in which they
were earned, rather than paid. Exhibit 2 at 1. Claimant advanced two theories to support this assertion.
First, claimant noted that “after June 1, [her] commissions were variable and irregular” and therefore
were “irregular payment[s]” that would constitute being paid at “irregular intervals” under ORS
657.176(3) and OAR 471-030-0021(1). Exhibit 2 at 1. Second, claimant asserted that the second of the
two commissions she earned in June 2022, which was paid on July 19, 2022 because of an accounting
error, was paid on a “non conforming date, and thereby irregular.” Exhibit 2 at 1.
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Claimant’s suggestion that “irregular payments” merit allocation of wages to the month in which they
are earned is not supported by the language of OAR 471-030-0021(1). That rule states, in relevant part,
that when an individual is paid at irregular intervals, they are considered to have been paid on the first of
the month for the time worked the previous month. Under that rule, if claimant was paid at irregular
intervals, any work she performed in June 2022 would be considered to have been paid on July 1, 2022.
The rule does not benefit claimant because July 1, 2022 is the first day of the third quarter of 2022 and
outside claimant’s base year. Claimant’s argument suggests that the rule instead be interpreted to mean
that work performed during a given month will be considered to have been paid on the first of the same
month in which the work was performed. In this interpretation, claimant would be considered paid on
June 1, 2022 for work she performed in June 2022, thus allowing the pay to be allocated to the second
quarter of 2022. This interpretation is inconsistent with principles of statutory construction because it
requires one to read the phrase “for the time worked the previous month” out of the rule. Further, this
interpretation is inconsistent with ORS 657.150(3), which states that rules prescribed by the Department
to implement the provisions of that paragraph “shall, insofar as possible, produce results the same as
those that would exist if the individual had been paid wages at regular intervals.” In other words, the
intent of OAR 471-030-0021 was not to contravene the general requirement found in OAR 471-030-
0010 that wages are assigned to the calendar quarter in which they are paid, not earned.

Furthermore, even if ORS 657.150(3) and OAR 471-030-0021 permitted wages paid at “irregular
intervals” to be allocated to the calendar quarter in which they were earned, rather than paid, the record
does not show that claimant was paid at “irregular intervals,” as that term is defined under 657.150(3).
Claimant suggested that her commissions were “variable and irregular,” presumably owing to the
unpredictable nature of commission-based sales work. However, regardless of how frequently she
earned commissions, or in what amounts, claimant was paid the commissions she earned on the 15 of
each month. Therefore, claimant was paid at least once every 35 days, which under OAR 471-030-
0021(2) constitutes payment at “regular intervals.” Similarly, the fact that one of claimant’s commission
checks was four days late due to a payroll error does not contravene this definition. Per the terms of the
employer’s compensation plan, claimant was paid commissions at the regular interval of the 15" of the
month following the month in which claimant earned the commissions. An error resulting in claimant
receiving a payment four days late on a single occasion did not transform the employer’s payment
schedule into one in which payments were made at irregular intervals.

For the reasons explained above, claimant’s commissions earned in June 2022 and paid in July 2022
should not be allocated to the second quarter of 2022, but should be allocated to the third quarter, which
began on July 1, 2022. Because claimant’s base year ends in the second quarter of 2022, those wages
should not be considered base year wages used to determine her benefit amount.

However, an unexplained inconsistency remains in the record. The WPBR shows wages in the amount
of $22,742.28 paid by Pika Energy, Inc., for the second quarter of 2022. See Exhibit 1 at 4. The order
under review accordingly found that claimant earned this amount from Pika Energy, Inc. in the second
quarter of 2022. Order No. 23-U1-213736 at 2. However, in December 2022, the Department determined
that claimant never worked for Pika Energy, Inc. EAB Exhibit 1 at 1. The outcome of this investigation
was allegedly based on a conversation with claimant on or around December 13, 2022 in which claimant
denied having worked for them. EAB Exhibit 1 at 1. While this evidence suggests that claimant’s wages
for the second quarter of 2022 should consist exclusively of wages paid by Orchard Brokerage, LLC, at
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hearing no testimony was taken regarding this matter. On remand, the ALJ should develop the record
regarding whether claimant had an employment relationship with Pika Energy, Inc. and earned any
wages from them which should be included in claimant’s WPBR.

ORS 657.270 requires the ALJ to give all parties a reasonable opportunity for a fair hearing. That
obligation necessarily requires the ALJ to ensure that the record developed at the hearing shows a full
and fair inquiry into the facts necessary for consideration of all issues properly before the ALJ in a case.
ORS 657.270(3); see accord Dennis v. Employment Division, 302 Or 160, 728 P2d 12 (1986). Because
further development of the record is necessary for a determination of whether claimant worked for or
was paid wages by Pika Energy, Inc., Order No. 23-Ul-213736 is reversed, and this matter is remanded.

DECISION: Order No. 23-UI-213736 is set aside, and this matter remanded for further proceedings
consistent with this order.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: April 11, 2023

NOTE: The failure of any party to appear at the hearing on remand will not reinstate Order No. 23-Ul-
213736 or return this matter to EAB. Only a timely application for review of the subsequent order will
cause this matter to return to EAB.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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@plmt Understanding Your Employment
partment o
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AHRSEIEN RS . DREAF AR R, AGLARAS EFRRA . WREAREH
e, G DAL IR RS U, AR X L URTABE SR H RIVA R HE

Traditional Chinese

HEE - AHREEEENRERE S, MREAHAARRR, LB E LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, [ M _E BRI BB Y R AR A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dworc viét ra & cudi quyét dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decisién, puede
presentar una Aplicacion de Revisién Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HenoHATHO —
HemeasieHHo obpatuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bel He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro PeweHunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHNS.
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Khmer

GANGEUS — UGAIETIS NS MU UHAINESMSMANRHIUAIMNAHA [USIDINNAERSS
WHMUGAMNEEIS: AJUSIASHANN:AYMIZFINNMINIMEI [USITINAEABSWIL{UUGIMiuGH
FUIUGIS IS INAERMGIAMRTR e S aiufgimmywHnnigginnit Oregon ENWHSIHMY
B HnNSi eSO GH TSGR AP TS

Laotian

Ean

Bg - ammmuuwwmmummquaDmcmemwmmjjweei]mu HamudElaatiodul, nzUABinAmInLUENULNIY
sneUNIUAPTURE. mzﬂﬂwucmwmmmmﬁw tmwmmmUwaﬂoejﬂm‘umumowmmmﬁwmm‘uamewam Oregon
‘Emuuumumm.umccuymmuenta@meumwemmmaw.

Arabic

g S ¢l 138 e 35 Y S 13 5 0l 5 ol e i ey o) ¢ 138 pgi o) 13] el Aalall Al A e i 8 ) A1 18
Jl)ﬁldﬁa\r‘az]_‘mll _11:&)\3'1&144@&; }dﬁ)}Lmej\wtﬂ}J@hiﬂ\)ﬁﬁjﬁ

Farsi

Sl R a8l ahadinl el s ala 3 il U alaliBl cagingd (33 se apenad ol b 80 2R o 80 LE o 80 Ul e i aSa il -4 s
AS I aaas Cal 50 9 g I aat oKl el Gl 50 3 se Jeadl i 3l ekl L adl g e o)l Gl aSa

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios 0 ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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