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Affirmed ~ Ineligible Weeks 38-21 through 37-22
Confirmada ~ No Elegible Desde Semana 38-21 Hasta Semana 37-22

PROCEDURAL HISTORY': On October 8, 2021, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant was not able to work
from September 19, 2021 through October 2, 2021 (weeks 38-21 through 39-21) and therefore not
eligible for benefits for those weeks and until the reason for the denial had ended (decision # 145927).
Claimant filed a timely request for hearing. On November 15, 2022, ALJ Smith conducted a hearing that
was interpreted in Spanish, and on November 22, 2022 issued Order No. 22-U1-207942, modifying
decision # 145927 by concluding that claimant was not able to work from September 19, 2021 through
September 17, 2022 (weeks 38-21 through 37-22) and therefore not eligible for benefits for those weeks.
On November 29, 2022, claimant filed an application for review of Order No. 22-U1-207942 with the
Employment Appeals Board (EAB).

HISTORIA PROCESAL.: El 8 de octubre de 2021, el Departamento de Empleo de Oregén (el
Departamento) envid notificacion de una decision administrativa concluyendo que el reclamante no
estaba capaz de trabajar desde el 19 de septiembre de 2021 hasta el 2 de octubre de 2021 (semanas 38-
21 hasta 39-21) y por esa razon no era elegible de recibir beneficios de desempleo para esas semanas y
hasta que terminé el motivo de la denegacién (decision # 145927). El reclamante sometié una
aplicacion oportuna para una audiencia. EI 15 de noviembre de 2022, el juez administrativo Smith llevo
a cabo una audiencia que fue interpretada al espafiol, y el 22 de noviembre de 2022, emiti6 la Orden de
la Audiencia No. 22-UI-207942, modificando la decision # 145927 y concluyendo que el reclamante no
estaba capaz de trabajar ni era elegible para recibir beneficios desde 19 de septiembre de 2021 hasta el
17 de septiembre de 2022 (semanas 38-21 hasta 37-22). El 29 de noviembre de 2022, el reclamante
presentd una aplicacion para revision de la Orden de la Audiencia No. 22-U1-207942 a La Junta de
Apelaciones de Empleo (EAB).

FINDINGS OF FACT: (1) Claimant worked as a cook.

(2) On August 30, 2021, claimant became infected with COVID-19 and was hospitalized. Claimant was
released from the hospital on September 23, 2021. However, claimant continued to suffer from severe
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lung issues that required him to recover at home while connected to oxygen. These problems “changed
[claimant’s] life completely” and caused him to be unable to return to work. Transcript at 17.

(3) On September 27, 2021, claimant filed an initial claim for unemployment insurance benefits.
Claimant claimed benefits for the weeks from September 19, 2021 through September 17, 2022 (weeks
38-21 through 37-22). These are the weeks at issue. The Department did not pay claimant benefits for
the weeks at issue.

(4) During the weeks at issue, claimant’s severe health problems relating to his COVID-19 infection
persisted and claimant remained unable to work.

CONCLUSIONS AND REASONS: Claimant was not able to work during weeks 38-21 through 37-22,
and is ineligible for benefits for those weeks.

CONCLUSIONES Y RAZONES: El reclamante no pudo trabajar durante las semanas 38-21 a 37-22,
y no es elegible para los beneficios de desempleo para esas semanas.

The Department did not pay claimant benefits for weeks 38-21 through 37-22. Therefore, claimant has
the burden to prove that he should have been paid benefits for those weeks. Nichols v. Employment
Division, 24 Or App 195, 544 P2d 1068 (1976) (where the Department has paid benefits it has the
burden to prove benefits should not have been paid; by logical extension of that principle, where
benefits have not been paid claimant has the burden to prove that the Department should have paid
benefits).

To be eligible to receive benefits, unemployed individuals must be able to work during each week
claimed. ORS 657.155(1)(c). An individual is considered able to work for purposes of ORS
657.155(1)(c) only if physically and mentally capable of performing the work the individual is actually
seeking during all of the week. OAR 471-030-0036(2) (August 2, 2020 through December 26, 2020)
(temporary rule effective September 26, 2021 through March 24, 2022) (present rule effective beginning
March 21, 2022). This standard is subject to two exceptions. First, an individual occasionally and
temporarily disabled for less than half of the week is not considered unable to work. OAR 471-030-
0036(2)(a). Second, an individual prevented from working full time or during particular shifts due to a
permanent or long-term “physical or mental impairment” as defined at 29 CFR §1630.2(h) shall not be
deemed unable to work solely on that basis so long as the individual remains available for some work.
OAR 471-030-0036(2)(b).

The record shows that claimant was not physically capable of performing work as a cook during all the
week of each of the weeks at issue. For most of week 38-21 (September 19, 2021 through September 25,
2021), claimant was hospitalized and not physically capable of working while in the hospital. Although
claimant was released from the hospital on September 23, 2021, he continued to suffer from severe lung
issues that required him to recover at home connected to oxygen. These problems “changed [claimant’s]
life completely” and caused him to be unable to return work at any point during the weeks at issue.
Transcript at 17.

! The language of section (2) of OAR 471-030-0036 remained the same for each of these iterations of the administrative rule,
other than a change of pronoun use that is immaterial to the outcome in this matter.
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Moreover, neither exception contained in OAR 471-030-0036(2) applies to this matter. As to OAR 471-
030-0036(2)(a), the record shows that claimant’s severe lung issues were not occasional or temporary in
nature since they were ongoing for about a year and, in any event, they rendered claimant unable to
work for the entirety of each of the weeks at issue. Further, claimant’s health problems were of such
severity that they “changed [his] life completely” and made it such that he had “not been able to do
anything,” which establishes that he would not have been available for some work as is necessary for
OAR 471-030-0036(2)(b) to apply. Transcript at 17. Because claimant was not physically capable of
performing work as a cook during the weeks at issue and given that OAR 471-030-0036(2)(a) and (b) do
not apply, claimant was not able to work for purposes of ORS 657.155(1)(c) and was not eligible for
benefits for any of the weeks at issue.

Note that a temporary rule designed to address the COVID-19 pandemic was in effect during the first
week at issue in this case, September 19, 2021 through September 25, 2021 (week 38-21). Specifically,
during a state of emergency declared by the Governor under ORS 401.165, the Department may waive,
otherwise limit, or modify the requirements of OAR 471-030-0036. OAR 471-030-0071 (September 13,
2020).

Paragraph (3)(a) of Oregon Employment Department Temporary Rule for Unemployment Insurance
Flexibility (March 8, 2020), http://records.sos.state.or.ussORSOSWebDrawer/Recordpdf/7604239
[hereinafter OED Temporary COVID-19 Rule] provides that a person will not be deemed unable to
work because:

* * %

(B) They are home sick because of the novel coronavirus or a condition with similar flu
like symptoms and they have not turned down an offer of work since they began being at
home due to the sickness; or

(C) They are hospitalized, or in other institutionalized care, due to the novel coronavirus,
but for less than half of the week, and they did not turn down an offer to work that week.

This rule expired on September 25, 2021, and so was in effect during week 38-21.

However, neither subpart changes the result that claimant was not able to work during week 38-21.
Claimant is not deemed unable to work during the days he was home sick because of the novel
coronavirus and there is no evidence he turned down an offer of work during that time. However,
claimant spent the majority of week 38-21—Sunday, September 19, 2021 through some point on
Thursday, September 23, 2021—in the hospital due to the coronavirus. Because claimant was
hospitalized due to the novel coronavirus for more than half of week 38-21, he was not able to work that
week.

For the above reasons, claimant was not able to work during the weeks at issue. Claimant therefore was
ineligible for benefits for those weeks.
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DECISION: Order No. 22-U1-207942 is affirmed.
DECISION: La Orden de la Audiencia 22-U1-207942 queda confirmada.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: February 3, 2023

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

NOTA: Usted puede apelar esta decision presentando una solicitud de revision judicial ante la Corte de
Apelaciones de Oregon (Oregon Court of Appeals) dentro de los 30 dias siguientes a la fecha de
notificacion indicada arriba. Vea ORS 657.282. Para obtener formularios e informacion, puede escribir
a la Corte de Apelaciones de Oregon, Seccion de Registros (Oregon Court of Appeals/Records Section),
1163 State Street, Salem, Oregon 97310 o visite el sitio web en courts.oregon.gov. En este sitio web, hay
informacion disponible en espafiol.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.

Por favor, ayidenos mejorar nuestros servicios completando un formulario de encuesta sobre nuestro
servicio de atencion al cliente. Para llenar este formulario, puede visitar
https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey. Puede acceder a la
encuesta usando una computadora, tableta, o teléfono inteligente. Si no puede llenar el formulario
sobre el internet, puede comunicarse con nuestra oficina para una copia impresa de la encuesta.

Page 4

Case # 2021-U1-49184


https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey
https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey

EAB Decision 2022-EAB-1186

@plmt Understanding Your Employment
partment o
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AHRSEIEN RS . DREAF AR R, AGLARAS EFRRA . WREAREH
e, G DAL IR RS U, AR X L URTABE SR H RIVA R HE

Traditional Chinese

HEE - AHREEEENRERE S, MREAHAARRR, LB E LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, [ M _E BRI BB Y R AR A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dworc viét ra & cudi quyét dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decisién, puede
presentar una Aplicacion de Revisién Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BnNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HeNnoOHATHO —
HemeasieHHo obpatuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bel He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro PeweHunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHNS.
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Khmer

GANGAIS — IUGAEGEISSTUU S MUTEIUHAUINESMSMINIHIUINAEAY U0 SIDINNAEADS
WUHNUGAMNEGIS: AJUSIRGHANN:RYMIZINNMINIMY I [UAISITINAERBS W UUGIMIIGH
UGS IS INNAERMGIAMAGRRIe sMilSaIufigiHimmywnnnigginnit Oregon IMWHSIHMY
iGNNI GHUNRSIUGRIPTIS:

Laotian

(SNag — ﬂﬂmﬂﬁ]lﬂjJ_J[’.JUﬂuEﬂUmﬂUEle2DUEmEﬂﬂUmDﬂjj"mEejm"m I]ﬂlﬂﬂiJUE”’lT'ﬂﬂ’mﬂﬁlllj m;nmmmmmuuumuumiu
BmBUﬂ“lU'ﬂ"ljj"]‘LlcﬁijUm ﬂ“lU]’WUUEWDOU“]ﬂ“]E’IO?JJJ']J zﬂﬂwm.u"muwmosjomumUmawmmmﬂummuamawam Oregon W@
EOUUMNUDm"l.UﬂﬂEE‘LIq,«lﬂEﬂUBﬂtOUE’ISUlﬂ’]U”Sjﬂ"mOQUU

Arabic

ahy Sy 13 e (3815 Y S 1Y) 658 Jaall e i ey Jos) ¢ 51 a1 138 g ol 13) el Lalal) Alad) daia _Le,fu;ajl)ghu
)1)3.1 Ljs.*iu)_all_d_u.) tubj_qdﬁ)qLdeﬁﬂmu}Juﬁm\ﬁﬂd

Farsi

o 3 R a8l s aladind )i ala 6 il L alialiBl (i 3 se aread Sul b 81 018 o 85 Lad 2 S sl ey aSa pl - da g
ASS I st Cual g & ) Sl et ol 31 gl 2 2sm ge Jead) ) g 31 saliial L o) $i e o)l Sl ) oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios 0 ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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