EO: 200 State of Oregon 749

BYE: 202110 Employment Appeals Board
875 Union St. N.E.
Salem, OR 97311

EMPLOYMENT APPEALS BOARD DECISION
2022-EAB-0917

Reversed
Eligible for Pandemic Unemployment Assistance Weeks 53-20 through 16-21 and 18-21 through 20-21

PROCEDURAL HISTORY: On May 4, 2021, the Oregon Employment Department (the Department)
served a Notice of Determination for Pandemic Unemployment Assistance (PUA) concluding that
claimant was not entitled to PUA benefits starting December 27, 2020 because he failed to provide
acceptable proof of employment or self-employment within the required period. Claimant filed a timely
request for hearing. On February 10, 2022, ALJ Frank conducted a hearing, and on February 17, 2022
issued Order No. 22-Ul-186782, affirming the May 4, 2021 administrative decision. On February 21,
2022, claimant filed an application for review with the Employment Appeals Board (EAB). On April 25,
2022, EAB issued 2022-EAB-0259, which reversed and remanded the matter for further development of
the record. On August 18, 2022, ALJ Frank conducted a hearing, and on August 25, 2022 issued order
No. 22-Ul-201390, again affirming the May 4, 2021 administrative decision. On August 29, 2022,
claimant filed an application for review with EAB.

WRITTEN ARGUMENT: Claimant’s argument contained information that was not part of the hearing
record, and did not show that factors or circumstances beyond claimant’s reasonable control prevented
him from offering the information during the hearing. Under ORS 657.275(2) and OAR 471-041-0090
(May 13, 2019), EAB considered only information received into evidence at the hearing when reaching
this decision. EAB considered claimant’s argument to the extent it was based on the record.

FINDINGS OF FACT: (1) At some point prior to 2019, claimant retired. Before he retired, claimant
had worked for ten years in the landscaping industry. In 2019, claimant, although retired, performed
landscaping services for individuals and was paid by the individuals for performing the services.

(2) On June 8, 2020, claimant filed an initial claim for PUA benefits with the Department. The
Department determined claimant had a valid claim for PUA benefits with a first effective week of March
15, 2020. Thereafter, claimant claimed and received PUA benefits for multiple consecutive weeks in
2020.

(3) In late December 2020, Congress enacted a law that modified the PUA program to require, among
other things, that PUA claimants submit documentation to substantiate their self-employment within a
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specified period of time. Under the new law, if an individual failed to meet the self-employment
substantiation requirement there would be no effect on PUA benefits received for weeks before
December 27, 2020, but such individuals would be considered not eligible for PUA benefits claimed for
weeks occurring after December 27, 2020.

(4) On January 30, 2021, the Department notified claimant of his obligation to provide documentation
substantiating his self-employment by April 30, 2021. On April 22, 2021, claimant submitted an
affidavit to the Department to satisfy the self-employment substantiation requirement. The Department
reviewed the affidavit and concluded that it was not acceptable proof of self-employment.

(5) On April 27, 2021, claimant submitted an additional set of documents intended to satisfy the self-
employment substantiation requirement. The Department did not review this submission. The
Department then extended the deadline for claimant to satisfy the substantiation requirement several
times, and claimant made numerous follow-up submissions. However, none of claimant’s follow-up
submissions met the substantiation requirement to the satisfaction of the Department.

(6) Claimant claimed PUA benefits for the weeks including December 27, 2020 through April 17, 2021
(weeks 53-20 through 15-21), April 18, 2021 through April 24, 2021 (week 16-21), and May 2, 2021
through May 22, 2021 (weeks 18-21 through 20-21). These are the weeks at issue. The Department paid
claimant benefits for weeks 53-20 through 15-21. The Department did not pay claimant benefits for
week 16-21 or weeks 18-21 through 20-21.

CONCLUSIONS AND REASONS: Claimant was eligible to receive PUA benefits for the weeks
including December 27, 2020 through April 24, 2021 (weeks 53-20 through 16-21) and May 2, 2021
through May 22, 2021 (weeks 18-21 through 20-21).

Under the CARES Act Pub. L. 116-136, to be entitled to receive PUA benefits, an individual must be a
“covered individual” as that term is defined by the Act. Pub. L. 116-136, § 2102(b). The Act defines a
“covered individual” as an individual who (1) is not eligible for regular compensation . . . under State or
Federal law . . . including an individual who has exhausted all rights to regular unemployment . . . under
State or Federal law” and (2) self-certifies that they are either “otherwise able to work and available to
work within the meaning of applicable State law, except the individual is unemployed, partially
unemployed, or unable or unavailable to work because” of one of eleven reasons related to the COVID-
19 pandemic, or “is self-employed, is seeking part-time employment, does not have sufficient work
history, or otherwise would not qualify for regular unemployment” and is rendered unemployed or
unavailable to work because of one of the eleven listed reasons. Pub. L. 116-136, § 2102(a)(3)(A).

In addition, section 2102(a)(3)(A)(iii) of the CARES Act, as amended by Section 241(a) of the
Continued Assistance for Unemployed Workers Act of 2020 (“CAA”),! requires individuals to submit
documentation to substantiate their employment or self-employment within a specified period of time in
order to meet the definition of a “covered individual.” As explained by federal guidance, the provision
requires that “individuals who have an existing PUA claim as of December 27, 2020” and “who receive
PUA on or after December 27, 2020, must provide documentation within 90 days of the application date

! The Consolidated Appropriations Act, 2020, including Division N, Title Il, Subtitle A, the Continued Assistance for
Unemployed Workers Act of 2020 was signed into law on December 27, 2020.
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or the date the individual is instructed to provide such documentation by the state agency (whichever
date is later).” U.S. Dep’t of Labor, Unemployment Insurance Program Letter No. 16-20, Change 4
(January 8, 2021) (UIPL 16-20, Change 4), at I-10.

Acceptable proof of self-employment includes, but is not limited to, “state or Federal employer
identification numbers, business licenses, tax returns, business receipts, and signed affidavits from
persons verifying the individual’s self-employment.” UIPL 16-20, Change 4 at I-10. If an individual
fails to submit such documentation within the required timeframe, under Section 241(b)(2) of the CAA,
the individual is not considered ineligible for PUA benefits received before December 27, 2020 but is
otherwise not eligible for PUA and “the state may . . . establish an overpayment for those weeks of
unemployment ending on or after December 27, 2020[.]” UIPL 16-20, Change 4 at I-11.

The order under review concluded that claimant was not eligible to receive PUA benefits for the weeks
at issue because claimant did not submit “reliable documentary evidence” of self-employment. Order
No. 22-Ul-201390 at 3. The record does not support this conclusion.

The record shows that the deadline for claimant to provide documentation substantiating his self-
employment was April 30, 2021. This is because claimant had an existing PUA claim as of December
27, 2020 and received PUA benefits after that date, and therefore, pursuant to UIPL 16-20, Change 4,
the deadline for claimant to provide substantiating documentation was 90 days after January 30, 2021,
the date when the Department notified claimant of his obligation to substantiate. The record shows that
the Department extended the deadline beyond April 30, 2021 several times and claimant made
additional submissions thereafter. However, the materials claimant submitted on April 27, 2021 were
sufficient to meet the substantiation requirement whether the deadline was April 30, 2021 or a later date
because of the Department’s extensions.?

Under UIPL 16-20, Change 4, acceptable proof of self-employment “includes, but is not limited to,”
state or Federal employer identification numbers, business licenses, tax returns, business receipts, and
signed affidavits from persons verifying the individual’s self-employment. UIPL 16-20, Change 4 at I-
10. Among the documentation claimant submitted on April 27, 2021 was a 2019 Oregon state tax return
that showed $3,700 in income from claimant’s landscaping activities in 2019. Exhibit 2 at 63. Also
included were handwritten notes listing dates in 2019 of specific landscaping activities claimant
provided, the names of individuals who received the services, and the amounts those individuals paid
claimant. Exhibit 2 at 45. In addition, claimant included numerous pages of 2019 month-by-month
calendar entries that, on certain days, list landscaping activities, the amounts claimant was paid, and the
names of the individuals for whom claimant performed the services. Exhibit 2 at 46-57.

On balance, these materials are sufficient to meet the test for acceptable proof of self-employment as set
forth by federal guidance. The materials claimant submitted include a 2019 state tax return, a type of

2 At hearing, claimant testified that that he made the April 27, 2021 submission to the Department on that date and cited to
portions of Exhibit 2 that represented the materials included in the April 27, 2021 submission. Audio Record at 16:38; 26:13.
In contrast, the witness for the Department testified that she did not believe but could “double check” whether claimant
submitted anything other than affidavits on April 22, 2021 and January 20, 2022. Audio Record at 13:30. The witness also
did not see that the materials from claimant’s April 27, 2021 submission were in the Department’s system to be evaluated.
Audio Record at 20:01. The weight of the evidence supports that claimant submitted the April 27, 2021 documentation to the
Department on that date given that his account is first hand and the materials appear in Exhibit 2.
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document UIPL 16-20, Change 4 explicitly mentions as acceptable. Although the handwritten notes and
calendar entries are not types of documentation specifically mentioned by UIPL 16-20, Change 4, these
types of documents are not necessarily precluded from being considered in light of the use of the words
“includes, but is not limited to” in the portion of the federal guidance document that lists what is
acceptable. UIPL 16-20, Change 4 at 1-10. Given that the notes and calendar entries contain a fair
amount of detail about claimant’s 2019 landscaping activities, they, in combination with the 2019 state
tax return, are sufficient to be acceptable proof of claimant’s self-employment.

These materials should also be considered alongside the affidavit that claimant submitted on April 22,
2021, which was also submitted prior to the April 30, 2021 deadline. This affidavit is also a type of
document specifically enumerated by federal guidance as being sufficient to substantiate self-
employment. In the affidavit, the affiant attested that claimant hired the affiant as an assistant on some
larger landscaping projects. Exhibit 2 at 98. The affidavit, when considered along with the
aforementioned materials, bolsters the conclusion that claimant submitted acceptable proof of self-
employment and did so in a timely manner.

Accordingly, claimant provided the Department with documentation substantiating his self-employment
and did so within 90 days of the date he was instructed to do so by the Department. Therefore, claimant
was eligible to receive PUA benefits for the weeks at issue, December 27, 2020 through April 24, 2021
(weeks 53-20 through 16-21) and May 2, 2021 through May 22, 2021 (weeks 18-21 through 20-21).
DECISION: Order No. 22-U1-201390 is set aside, as outlined above.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: November 23, 2022

NOTE: This decision reverses an order that denied benefits. Please note that payment of benefits, if any
are owed, may take approximately a week for the Department to complete.

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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@plmt Understanding Your Employment
partment o
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AHRSEIEN RS . DREAF AR R, AGLARAS EFRRA . WREAREH
e, G DAL IR RS U, AR X L URTABE SR H RIVA R HE

Traditional Chinese

HEE - AHREEEENRERE S, MREAHAARRR, LB E LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, [ M _E BRI BB Y R AR A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dworc viét ra & cudi quyét dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decisién, puede
presentar una Aplicacion de Revisién Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BnNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HeNnoOHATHO —
HemeasieHHo obpatuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bel He cornacHbl C NPUHATBIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro PeweHunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHNS.
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Khmer

GANGUAS — EUGAAIPEISHISHIUU M UHAUIINESMSMINIHIVASINAEAY U SIDINAHADS
WUHMAGAUNYGIS: AJUSIAGHANN:AYMIZZIANMANIMY I [UASITINAERESWILRUGINIGH
UGS IS INNARRMGENAMATHAIeMsmMIiSajiufiigiuimmywnnnigginhig Oregon INWHSIAMY
s finnSiid g M GHUNTSIUGH TS

Laotian

Salg — mmmmt’uu,Utdwmmuc‘munjuaau:memwmmjjﬂusejwu I]"l?.ﬂ"lUUE”"lT’ﬂﬂ’mﬂﬁl_llj m;nmmmmﬂauuumuymu
SU'IB‘UN“]‘U'T!I“]_']_‘]’WUCEDU]DU] mmwucmmmmmﬁw Eﬂ"l‘lJEJ“l.U"mtJDﬂ“’lij”’ﬂﬂﬂU]UU]OJJﬂ“IHDﬁ‘LJD“]ﬂ“TJJBEﬂSDQO Oregon [y
ImuuumUmm.umtcl.lq,mznuBn‘taameumw@ejmmsmu

Arabic

5y ¢l A s e 335 Y IS 13y o) 5 Jaall e Ui ey ol ¢l 138 s o113 el Talall ALl e e 25 5 500 1
)1)5.“ dé..d:‘.;)_‘.aﬂ H\JL&)‘}“)‘CL'ULI&_‘. 5d}5e)}uqm‘31:\.ds;ga_uy&5| 3.:;.1).&‘1‘_;}5..1

Farsi

o R a8l ek el ek ala 3 il LAl aliDl casiu (38 se arecat ol b &1 0 I o A5 LAl o S ol e aSa pl - da s
RV SUIRVEPR. JUI PERE R LY "N IRRPR. L R [P 0 P ER R VA WS | Y W P PR S PIURPR Y K\ JLIT WSS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios 0 ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.

Oregon Employment Department « www.Employment.Oregon.gov « FORM200 (1018) « Page 2 of 2

Page 6

Case # 2021-U1-35876



