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Reversed
Late Request for Hearing Allowed
Merits Hearing Required

PROCEDURAL HISTORY: On May 8, 2018, the Oregon Employment Department (the Department)
served notice of an administrative decision concluding that claimant received regular unemployment
insurance benefits to which she was not entitled, and assessing an overpayment of $4,620 that claimant
was required to repay to the Department (decision # 141506). On May 29, 2018, decision # 141506
became final without claimant having filed a request for hearing. On July 21, 2021, claimant filed a late
request for hearing on decision # 141506. On April 27, 2022, ALJ Ramey conducted a hearing, and on
May 5, 2022 issued Order No. 22-UI-193037, dismissing claimant’s request for hearing as late without a
showing of good cause, and leaving decision # 140506 undisturbed. On May 12, 2022, claimant filed an
application for review with the Employment Appeals Board (EAB).

WRITTEN ARGUMENT: Claimant’s argument contained information that was not part of the hearing
record, and did not show that factors or circumstances beyond claimant’s reasonable control prevented

her from offering the information during the hearing. Under ORS 657.275(2) and OAR 471-041-0090

(May 13, 2019), EAB considered only information received into evidence at the hearing when reaching

this decision. EAB considered claimant’s argument to the extent it was based on the record.

FINDINGS OF FACT: (1) Around the end of April 2018, claimant moved to a new address and did not
update her address with the Department. Around that time, claimant began experiencing symptoms of
severe mental illness, including paranoia, hallucinations, and psychosis. Claimant was later diagnosed
with schizophrenia. Claimant’s illness prevented her from being able to function or care for herself, and
claimant’s father subsequently took over her care.

(2) OnMay 8, 2018, the Department mailed decision # 141506 to claimant’s address on file with the
Department, which at that point was claimant’s prior address. Decision # 141506 stated, “If you disagree
with the amount of the overpayment, you have the right to appeal this decision. Any appeal from this
decision must be filed on or before May 29, 2018 to be timely.” Exhibit 1 at 3.
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(3) Claimant did not receive decision # 141506 in the mail. On or prior to May 30, 2018, claimant’s
copy of decision # 141506 was returned to the Department as undeliverable. On May 30, 2018, a
representative from the Department attempted unsuccessfully to reach claimant by phone, and left a
voicemail requesting that claimant call them back. Claimant did not respond.

(4) In February 2019, the Department contacted claimant, informed her of decision # 141506, and
explained how she could request a hearing. At that time, claimant was still suffering from severe mental
iliness and was unable to request a hearing.

(5) In February 2021, claimant’s condition began to improve significantly, although she was still having
difficulty functioning, and still experienced some paranoia and hallucinations. On February 5, 2021,
claimant contacted the Department to update her address and phone number, and to inquire about the
overpayment. At that time, the Department representative advised claimant how to request a hearing.

(6) OnMarch 3, 2021, claimant contacted the Department twice, and requested information on how to
file alate request for hearing, which the Department representative provided to her.

(7) In July 2021, claimant stopped experiencing paranoia and hallucinations.

(8) OnJuly 7, 2021, claimant sent an email to the Department requesting a hearing on decision #
141506.

(9) On July 21, 2021, claimant contacted the Department via their website’s contact form and requested
a hearing on decision # 141506.

CONCLUSIONS AND REASONS: Claimant had good cause to file the late request for hearing. Order
No. 22-UI-193037 is reversed and this matter remanded for a hearing on the merits of decision #
141506.

ORS 657.269 provides that the Department’s decisions become final unless a party files a request for
hearing within 20 days after the date the decision is mailed. ORS 657.875 provides that the 20-day
deadline may be extended a “reasonable time” upon a showing of “good cause.” OAR 471-040-0010
(February 10, 2012) provides that “good cause” includes factors beyond an applicant’s reasonable
control or an excusable mistake, and defines ‘reasonable time” as seven days after those factors ceased
to exist.

The request for hearing on decision # 141506 was due by May 29, 2018. Because claimant did not file
her request for hearing until July 2021, the request was late. As a preliminary matter, the order under
review concluded that claimant’s request for hearing filed July 21,2021 was dismissed. Order No. 22-
UI-193037 at 3. This date is consistent with the record, which shows that claimant did file a request for
hearing, via the Department’s web contact form, on July 21, 2021. Exhibit 1 at 1. However, claimant
also testified at hearing that she filed a request for hearing with the Department via email on July 7,
2021. Transcript at 27. Although the record does not show why the Department did not receive, or
process, this earlier request, the testimony is nevertheless uncontroverted. Therefore, the record shows
that claimant first filed a request for hearing on decision # 141506 on July 7, 2021.
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Claimant’s delay in filing the request was the result of her having suffered a long period of severe
mental illness which left her unable to care for herself. The order under review found that while this
constituted a factor beyond her control which prevented her from filing a timely request for hearing,
claimant did not file the request within a reasonable period of time from when the factor ceased to exist
because she could have filed the request when she contacted the Department in February 2021. Order
No. 22-UI-193037 at 3. The record does not support this conclusion.

At hearing, claimant testified that she had gotten “considerably better” by the time she contacted the
Department in February 2021, and was “able to communicate again” at that time. Transcript at 19—20.
However, claimant also testified that she was “still very sick” in February 2021, and that her
hallucinations “probably officially ended around July of 2021,” as she has not experienced any since
then. Transcript at 20, 26. From this testimony, it is reasonable to conclude that claimant’s mental illness
continued to prevent her from being able to file a request for hearing during that time. Further,
claimant’s testimony that her hallucinations ended in July 2021 suggests that the factor which prevented
her from filing a timely request ended in July 2021. Claimant did not give a specific date in July 2021
when the factor ceased. Even if they ceased on July 1, 2021, however, claimant’s July 7, 2021 request
for hearing would have been within seven days of when the factor ceased. Therefore, claimant filed the
request within a reasonable time after the factor which prevented the timely filing ceased to exist.

For the above reasons, claimant had good cause for failing to file atimely request for hearing, and filed
her late request for hearing within a reasonable time. Claimant’s late request for hearing on decision #
141506 therefore is allowed, and claimant is entitled to a hearing on the merits of that decision.

DECISION: Order No. 22-UI-193037 is set aside, and this matter remanded for further proceedings
consistent with this order.

D. Hettle and A. Steger-Bentz;
S. Serres, not participating.

DATE of Service: June 6, 2022

NOTE: The failure of any party to appear at the hearing on remand will not reinstate Order No. 22-UlI-
193037 or return this matter to EAB. Only a timely application for review of the subsequent order will
cause this matter to return to EAB.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https//www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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@p“i‘??ﬁ@?ﬁ’% Understanding Your Employment
partment Lo
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR REEmE R KRG QEREAWAAR R, SRR ASL LR RS, QOREAFRELH
o, G UL BGZ I R A R T BRI UE L, 1A e XM L URVABERE Y RVE R R

Traditional Chinese

EE - AHREEEENRER R, WREAAAFIR, ELBRYE LR, WRENFRZEILH
Ry T DHZ IEGZITRAS R T S IR, R R SN L SRABE SR w2 HEE

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chay - Quyét dinh nay anh hwdng dén tro cap that nghiép cua quy Vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VOI quyet dinh nay, quy vi co thé nop
Pon Xin Tai Xét Tw Phap vé&i Toa Khang Céao Oregon theo cac hwéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniguese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHve — [JaHHOe pelueHve BnunsieT Ha Balwe nocobue no 6espabotuue. Ecnm peleHne Bam HEMOHSTHO —
HemeaneHHo obpaTtuTech B AnennsumoHHbin KomuteT no TpyaoycTponcTBy. Ecrm Bl He cormacHbl € NPUHATLIM
peLleHneM, Bbl MOXeTe nogatb XogaTtancTso o [Nepecmotpe CyaebHoro PewweHusa B AnennauunoHHeii Cyg wrata
OperoH, crnegys MHCTPYKLUMSAM, ONUCaHHLIM B KOHLLE PeLLEHMS.
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Khmer

BANGRIE — UG UEGIS (N SHUU MR THADILNE SMSMINIHIUAINNAEAY [USiTinAERSs
WIUHTTUGHUNYEEIS: YUHNAGHENN:NYMIGGINNMANIMYIY U SITINAHABSWIL{RUGIMSGH
FUIHBIS SIS INNAERMGEAMRER 8 SMIN SR M AgiHImMywHNNIZginNiE Oregon ENWHSIAMY
ieusRnNSRUanUISINGUUMBISIUGH UPEIS:

Laotian

3Mqla - mmmgw‘uJ.Jt.ﬂwmtnUm:nucj‘.uaoﬂcmemwmmjjwaejmw mmwucm‘iﬂmmaw myammmmmuwmwymw
emeumumjmﬁumum mmwu:mmmmmmmu Eﬂ‘]lJRj"]J_J’]ﬂUUﬂﬂ98:’]@3’1ﬂUEﬂUEﬂOU&T"]E’IOE\‘]UUﬂﬁ’]UB?_ﬂBUQO Oregon W@
IOUUUNUDU’L.UﬂﬂEillylﬂEﬂUBﬂ‘EOEVJC'IBU?.ﬂ’]iJESjD"mO%]UM.

Arabic

dj)ﬂﬁsﬂgs)i)ﬂilhhu_h:@'lj.' RS kY| }s)QBJ..;AJ'I._'.LC.)M.:_)J;A.LLAJHs)l)ﬂllh‘;y;PJHJsJJuL\j'ldjLaJim e ).lu.\s )1)5.“1.&
._11)3.11 Js‘_dﬁl;_'.J_m.‘ll »_11_1_:)\:71{[_‘1_11_‘1_1]_ qd}i_‘;)a\__\_il_an“t“‘i_as;a.‘lﬂ__uylﬁﬂ ﬁl_:_‘_'d),.sﬁ‘_,J 4

Farsi

Sl b B a8 e alaaind el als 3 il L aloaliBl e (88 se apenad ol bR 3K e 500 Ll o 80 Ul e i aSa Gl -4 s
JET R PG JEI PR T L P~ RPN L P I P PR YRR BN [ R P W R FREY 5 RV EC JEI BN PN

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax. (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

B Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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