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EMPLOYMENT APPEALS BOARD DECISION
2022-EAB-0446

Reversed
No Disqualification

PROCEDURAL HISTORY: On December 3, 2021, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant was discharged for
misconduct and was therefore disqualified from receiving unemployment insurance benefits effective
October 31, 2021 (decision # 131223). Claimant filed a timely request for hearing. On March 14, 2022,
ALJ Micheletti conducted a hearing at which the employer failed to appear, and on March 22, 2022
issued Order No. 22-UI-189387, affirming decision # 131223. On April 6, 2022, claimant filed an
application for review with the Employment Appeals Board (EAB).

FINDINGS OF FACT: (1) The Oregon Department of Consumer and Business Services (DCBS)
employed claimant, most recently as a safety compliance officer, until November 5, 2021.

(2) In March 2021 and April 2021, claimant received two doses of the COVID-19 vaccine. When
claimant received the vaccinations, the vaccine provider gave claimant a vaccination card that included
the lot numbers of the individual doses of vaccine that were administered to claimant. Claimant
subsequently lost the vaccination card.

(3) On August 10, 2021, the Governor of Oregon issued Executive Order No. 21-29 (EO 21-29), which
required executive branch employees to become fully vaccinated against COVID-19 and provide proof
of vaccination to the State by October 18, 2021, unless the employee applied for and was granted a
medical or religious exception from vaccination. The order also granted executive agencies the authority
to implement requirements that exceeded the requirements in EO 21-29. EO 21-29 defined “proof of
vaccination” as “documentation provided by a tribal, federal, state or local government, or a health care
provider, that includes an individual’s name, date of birth, type of COVID-19 vaccination given, date or
dates given, depending on whether it is a one-dose or two-dose vaccine, and the name/location of the
health care provider or site where the vaccine was administered. Documentation may include but is not
limited to a COVID-19 vaccination record card, a copy or digital picture of the vaccination record card,
or a print-out from the Oregon Health Authority’s immunization registry.” See Exhibit A1-A2.
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(4) On August 25, 2021, the Department of Administrative Services (DAS) Chief Human Resources
Office (CHRO), which administers human resources policies for all executive state agencies in Oregon,
issued State HR Policy 50.000.03. The policy, which implemented the requirements of EO 21-29,
defined “proof of vaccination” as “documentation provided by a tribal, federal, state or local government
or a health care provider that includes an individual’s name, date of birth, type of COVID-19
vaccination given, date or dates given, depending on whether it is a one-dose or two-dose vaccine and

the name/location of the health care provider or site where the vaccine was administered.” See Exhibit
B1.

(5) After the issuance of State HR Policy 50.000.03, DAS CHRO published a frequently-asked
questions document (FAQ) regarding EO 21-29 and the State HR Policy. In relevant part, the FAQ
stated that employees were required to submit vaccine lot numbers as part of their proof of vaccination.

(6) The employer subsequently notified their employees, including claimant, of the vaccination
requirements. Thereafter, claimant gave the employer a printout from the pharmacy where she had been
vaccinated. That printout showed her name, date of birth, the dates on which she received the vaccine,
which vaccine was administered, and the name of the pharmacy where the vaccines were administered.
The printout did not include the lot numbers of the vaccines that claimant received, and claimant did not
otherwise have that information.

(7) On October 14, 2021, a human resources representative from the employer notified claimant that she
was required to provide the vaccine lot numbers in order to comply with the state’s vaccination
requirements. Claimant refused to do so, as she believed that this was an invasion of her privacy and an
overreach of the employer’s authority under EO 21-29 and State HR Policy 50.003.03.

(8) On October 19, 2021, the employer placed claimant on paid administrative leave and scheduled an
investigatory meeting for October 20, 2021. During the meeting on October 20, 2021, claimant
reiterated that she would not provide the vaccine lot numbers. On October 25, 2021, claimant sent an
email to the employer stating that providing the vaccine lot numbers would be a violation of her
religious beliefs and requesting an exception to the requirement on that basis.

(9) On November 2, 2021, the employer held a pre-dismissal meeting at which claimant again refused to
provide the vaccine lot numbers. On November 5, 2021, the employer discharged claimant for failing to
provide documentation of her vaccination against COVID-19 because she did not provide the vaccine lot
numbers to the employer.

CONCLUSIONS AND REASONS: Claimant was discharged, but not for misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer’s interest is misconduct.” OAR 471-030-0038(3)(a) (September 22, 2020).
““[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to act is conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
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violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c). In a discharge case, the employer has the burden to establish misconduct by a
preponderance of evidence. Babcock v. Employment Division, 25 Or App 661, 550 P2d 1233 (1976).
Isolated instances of poor judgment, good faith errors, unavoidable accidents, absences due to illness or
other physical or mental disabilities, or mere inefficiency resulting from lack of job skills or experience
are not misconduct. OAR 471-030-0038(3)(b). A conscious decision not to comply with an
unreasonable employer policy is not misconduct. OAR 471-030-0038(1)(d)(C).

The employer discharged claimant because she refused to provide the employer with her COVID-19
vaccine lot numbers, thereby violating the employer’s policy requiring her to submit proof of
vaccination by October 18, 2021. The order under review concluded that this constituted misconduct
because the employer’s policy was “reasonable given the severity of the impact COVID-19 has had on
the State of Oregon and the world,” claimant violated the policy willfully, and her refusal was not an
isolated instance of poor judgment because it made a continuing employment relationship impossible.
Order No. 22-UI-189387 at 4. The record does not support the conclusion that claimant’s refusal
constituted misconduct.

The record is clear that claimant willfully violated the employer’s policy by refusing to provide the
vaccine lot numbers. However, claimant’s refusal was not misconduct because the employer’s policy
was not reasonable. As a preliminary matter, it was reasonable for the employer to require that their
employees become vaccinated against COVID-19 and provide proof of the same (absent an approved
exception) because, as the order under review reasoned, the COVID-19 pandemic has had a severe
impact on the State of Oregon and the world, and requiring employees to become vaccinated would slow
the spread of COVID-19 and preserve the employer’s ability to continue providing services to the

public.

However, the employer did not appear at the hearing or otherwise offer evidence regarding this matter.
As aresult, there is little evidence in the record to explain or justify the employer’s policy requiring
employees to furnish vaccine lot numbers. The only explanation in the record of the lot-number
requirement, which was not contained in EO 21-29 or State HR Policy 50.003.03, was a brief statement
made by the employer’s human resources analyst during the October 20, 2021 investigatory meeting.
See Exhibit G3. In atranscript of that meeting, which claimant submitted into evidence, the human
resources analyst stated that the lot numbers were “required to authenticate and verify your vaccination
record.” Exhibit G3. However, claimant testified at hearing that the employer did not “check [employee
vaccination status] against any sort of registry” and “don’t do anything with” the lot numbers. Transcript
at 19. The employer did not provide evidence to contradict claimant’s testimony. Nor does the record
show that the employer doubted, or had reason to doubt, the authenticity of claimant’s proof of
vaccination. Because the employer was not required by EO 21-29 or other law to require the lot
numbers, had no reason to doubt that claimant was vaccinated, and did not otherwise show a reason for
requiring the lot numbers, the employer has not met their burden to show that the lot number
requirement was reasonable.

On this record, the employer’s requirement that claimant provide the vaccine lot numbers was not
reasonable. Under OAR 471-030-0038(1)(d)(C), a conscious decision not to comply with an
unreasonable employer policy is not misconduct. Claimant was discharged due to her conscious decision
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not to comply with an unreasonable employer policy. Therefore, under OAR 471-030-0038(1)(d)(C),
claimant was not discharged for misconduct.

For the above reasons, claimant was discharged, but not for misconduct, and is not disqualified from
receiving unemployment insurance benefits based on the work separation.

DECISION: Order No. 22-UI-189387 is set aside, as outlined above.

S. Serres and A. Steger-Bentz;
D. Hettle, not participating.

DATE of Service: June 27, 2022

NOTE: This decision reverses an order that denied benefits. Please note that payment of benefits, if any
are owed, may take approximately a week for the Department to complete.

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https//www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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@pfi‘ém"rfﬁ@%‘? Understanding Your Employment
epartment Lo
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR R EmE R R Ge. QOREAAARI R, WK ASL LR AR, QEOREAFREILH
o, BT DUZ BGZ I A R T BRI UE L, TR e XM URVABERE VA R S

Traditional Chinese

EE - ARG EENRER . WMREAU AR, SR ERFERE. WREARZH
TRy ST DUHZ IEGZ RS R T S IR B, 1 M R N L SREBE Rt w12 8 FEE

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chuy - Quyét dinh nay anh huéng dén tro cép that nghiép cua quy Vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay ap tirc. Néu quy vi khong dong y VO quyet dinh nay, quy vi cd thé nop
DPon Xin Tai Xét Tw Phap v&i Toa Khang Céo Oregon theo cac hwdng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decision, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumanne — [JaHHOe pelueHvne BnmnsieT Ha Balwe nocobue no 6espabotuue. Ecnm peweHne Bam HENOHATHO —
HemMearieHHo obpaTtuTech B AnennsaumnoHHbin KomuteT no TpyaoycTponcTBy. Ecrin Bl He cornacHbl € NPUHATLIM
peLleHneM, Bbl MOXeTe nogatb XogaTtancTso o [Nepecmotpe CyaebHoro PelweHusa B AnennauunoHHeii Cya wrata
OperoH, crnenys MHCTPYKLUSM, ONUCAHHBIM B KOHLLE PELLEHUS.
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Khmer

BANGAIS — 1EUGH UHGIS s SHUTMIUE THADINE SHISMBNIHIUANANAEAY [SIDINAEASS
WIUATTUGHRUNEEIS: AJUHNAGHELN:RYMIGGINNMANIMYI U SITNAFABS WL RIUGIMSUGH
FIIHBIS S INNAERMGEAMRTR I8 sMIN SR M AgiHimmywHnNIZgiaNit Oregon ENWHSIAMY
eGSR UanUnSINGUUMBISIUGHA UPEIS:

Laotian

B7la - mmmﬁw.uwLmutnumnucjuaaﬂcmamwmmjjweejmw I']“lUT“lDUU”“R’QE]“]UO?J‘UU mammmmﬂauwumuymw
BmBUﬂﬂU’ﬂ"]jj’]lﬂUmUm mmﬂuunmmmmmmmu Eﬂ‘]Uﬁ"LU’]QUUﬂﬂa@j”ﬂ’]ﬂﬁﬂUEﬂOUﬂ"lﬁﬂﬁUUﬂﬁ’11_|8?_ﬂ81J$]O Oregon [
?OUU&C’IUOC’WUE]"IEE‘JJSU"IU]USﬂ‘L’OEVJL"IB‘LJEﬂ“]EJES_‘]ﬂﬂmOQUU.

Arabic

@Jﬂﬁsﬂ,}s)i)ﬂilhgu_lcéﬁ'lj.' Yoo 1) }s)ea\j..;.-j'l._ch.)l_u.;__‘hl;.a.Lj._miUlﬁillﬁ@#i_h_bui_dﬁ«duﬂm e ).Ie.IJS )1)5.“1_43
)1)&11L15A|MJ_~¢‘11»_11_L&) CQJL}&U-QJH)QL\JMNMM}J&MM‘)&HJ

Farsi

Sl b RN a8l ahadind Ll ala 3 il L alaliBl cafiug (88 se apenad ol b R0 0K 0 HE0 LS o 80 gl 3e i aSa il -4 g
A€ I st Gl 5 & ) I8 et sl 1l Gl 50 2sm se Jeadl s 3l ealiiud L adl 55 e ol Sl a8

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax. (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency atno cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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