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Reversed & Remanded

PROCEDURAL HISTORY: On May 20, 2021, the Oregon Employment Department (the

Department) served notice of an administrative decision concluding that claimant quit working for the
employer without good cause and was disqualified from receiving unemployment insurance benefits
effective September 20, 2020 (decision # 104230). Claimant filed a timely request for hearing. On
October 8, 2021, ALJ Lucas conducted a hearing at which the employer failed to appear, and on October
12, 2021 issued Order No. 21-UI-176863, affirming decision # 104230. On October 29, 2021, claimant
filed an application for review with the Employment Appeals Board (EAB).

The parties may offer new information into evidence at the remand hearing such as the information
claimant included with her request for hearing, which was not considered in reaching this decision. At
that time, it will be determined if the new information will be admitted into the record. The parties must
follow the instructions on the notice of the remand hearing regarding documents they wish to have
considered at the hearing. These instructions will direct the parties to provide copies of such documents
to the ALJ and the other parties in advance of the hearing at their addresses as shown on the certificate
of mailing for the notice of hearing.

FINDINGS OF FACT: (1) 24 Hour Fitness USA Inc. employed claimant as a general manager in
training from February 24, 2020 until September 24, 2020.

(2) Claimant’s compensation as a general manager in training was a salary of $67,000 per year. Due to
the COVID-19 pandemic, claimant last performed services for the employer on March 27, 2020. Before
September 24, 2020, claimant had safety concerns about the employer’s response to the COVID-19
pandemic and spoke with the employer’s human resources department about those concerns.

(3) On September 24, 2020, claimant’s supervisor called claimant and told her that the employer was
eliminating her general manager in training position, but that she could return to work in an hourly sales
position that paid less than her salary and at a different location that was “far from home.” Audio Record
at 9:15 to 9:35. When claimant asked about the rate of pay for the sales position, her supervisor

Case # 2021-U1-35095



EAB Decision 2021-EAB-0902

responded that she did not have that information, and that claimant would have to accept the position
and then “figure it out.” Audio Record at 11:30 to 11:45.

(4) At the end of her call with the supervisor on September 24, 2021, claimant declined the position and
quit work because she believed that the reduced compensation that she would be receiving in the sales
position would not be worth the risk of contracting COVID-19 at work.

CONCLUSIONS AND REASONS: Order No. 21-UI-176863 is set aside and this matter is remanded
for further development of the record.

ORS 657.176(2)(c) requires a disqualification from unemployment insurance benefits if a claimant
voluntarily leaves work without good cause. Young v. Employment Department, 170 Or App 752, 13
P3d 1027 (2000). “Good cause . . . is such that a reasonable and prudent person of normal sensitivity,
exercising ordinary common sense, would leave work.” OAR 471-030-0038(4) (September 22, 2020).
“[T]he reason must be of such gravity that the individual has no reasonable alternative but to leave
work.” OAR 471-030-0038(4). The standard is objective. McDowell v. Employment Department, 348 Or
605, 612, 236 P3d 722 (2010). A claimant who quits work must show that no reasonable and prudent
person would have continued to work for their employer for an additional period of time.

However, during a state of emergency declared by the Governor under ORS 401.165, the Department
may waive, otherwise limit, or modify the requirements of OAR 471-030-0038. OAR 471-030-0071
(September 13, 2020). Paragraph (2)(b) of Oregon Employment Department Temporary Rule for
Unemployment Insurance Flexibility (March 8, 2020), http:/records. sos.state.or.ussfORSOSWeb-
Drawer/Recordpdf/7604239 [hereinafter OED Temporary COVID-19 Rule], provides that a person who
quits work because of a COVID-19 related situation is not disqualified from receiving unemployment
insurance benefits. Under OED Temporary COVID-19 Rule (1), a COVID-19 related situation includes
the following:

* * *

(c) A person is unable to work because they have been advised by their health care
provider or by advice issued by public health officials to self-quarantine due to possible
risk of exposure to, or spread of, the novel coronavirus;

* k *

(9) A person is being asked to work when it would require them to act in violation of a
mandatory quarantine or Governor’s directive regarding the limitation of activities to
limit the spread of the novel coronavirus.

The order under review concluded that claimant quit work without good cause, reasoning that the
employer’s proposed reassignment of claimant to a sales position without disclosing the position’s rate
of pay did not constitute a grave situation for claimant, and that claimant also had the reasonable
alternative of pursuing clarifying information about the position’s rate of pay from the employer prior to
quitting. Order No. 21-UI-176863 at 2-3. However, the record was not sufficiently developed to support
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those conclusions, and there was no inquiry regarding the COVID-19 concerns that influenced
clamant’s decision to quit working for the employer.

Claimant testified that prior to quitting, her supervisor told her that the proposed sales position was “far
from home,” would pay less than her salaried position, that the supervisor had no other information
about the rate of pay, and that claimant would have to accept the position and then “figure it out.”
However, the record fails to show how “far from home” the proposed work location was and whether
that distance made the work unsuitable under ORS 657.190.1 It also fails to show what sales possibilities
that location offered and whether claimant would have been paid, in part, on commission, whether the
employer would have limited claimant’s work hours, and whether claimant was expected to make sales
in person or otherwise. Without further inquiry into these matters, it cannot be determined whether the
circumstances created for claimant by the employer’s offer of reassignment were such that a reasonable
and prudent person of normal sensitivity, exercising ordinary common sense would have declined the
offer and quit work.

Claimant also testified that she had safety concerns about the employer’s response to the COVID-19
pandemic and that she declined the proposed reassignment to the sales position and quit, in part, because
she believed that the reduced compensation that she would be receiving in the sales position would not
be worth the risk of contracting COVID-19 at work. Audio Record at 16:30 to 16:45; 11:30 to 12:30. On
remand, the record should be developed to assess whether claimant quit work due to a COVID-19
related situation under subsections (c) or (g) of OED temporary COVID-19 rule (1). Here, the record
fails to show whether a health care provider or public health official advised claimant to self-quarantine
due to possible risk of exposure to, or spread of, the novel coronavirus. In this regard, the ALJ should
inquire if claimant was so advised by a health care provider or public health official, and if so, when this
advice was issued and what, specifically, any such advice entailed.

The record also should be developed to determine if claimant had health or safety concerns regarding the
facility in which she would be working such as concerns regarding air ventilation, the employer’s mask
and social distancing policies—both while working or while in break areas—and whether the employer
provided any personal protective equipment (PPE) such as masks for employees and customers or
otherwise addressed her concerns in any way. The record also fails to show whether claimant’s COVID-
19 related health and safety concerns were the result of her having a pre-existing condition or
susceptibility to the virus. Without further inquiry into these matters, it cannot be determined whether
the circumstances created for claimant by the employer’s offer of reassignment were so grave that a
reasonable and prudent person of normal sensitivity, exercising ordinary common sense would have
declined the offer and quit work.

ORS 657.270 requires the ALJ to give all parties a reasonable opportunity for a fair hearing. That
obligation necessarily requires the ALJ to ensure that the record developed at the hearing shows a full
and fair inquiry into the facts necessary for consideration of all issues properly before the ALJ in a case.
ORS 657.270(3); see accord Dennis v. Employment Division, 302 Or 160, 728 P2d 12 (1986). Because

1657.190 Suitable work; factors to consider. In determining whether any work is suitable for an individual, the Director of
the Employment Department shall consider, among other factors, the degree of risk involved to the health, safety and morals
of the individual, the physical fitness and prior training, experience and prior earnings of the individual, the length of
unemployment and prospects for securing local work in the customary occupation of the individual and the distance of the
available work from the residence of the individual.
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further development of the record is necessary for a determination of whether claimant voluntarily quit
work with good cause, Order No. 21-UI-176863 is reversed, and this matter is remanded.

DECISION: Order No. 21-UI-176863 is set aside, and this matter remanded for further proceedings
consistent with this order.

D. Hettle and A. Steger-Bentz;
S. Alba, not participating.

DATE of Service: December 6, 2021

NOTE: The failure of any party to appear at the hearing on remand will not reinstate Order No. 21-UlI-
176863 or return this matter to EAB. Only a timely application for review of the subsequent order will
cause this matter to return to EAB.

Please help us improve our service by completing an online customer _service survey. To complete
the survey, please go to https//www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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@plmt Understanding Your Employment
partment L.
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

ER - ARG R T e,  WREAUAAR R, WAL EFR R, RS R R
P, AT LA IRAZ R R 2 ):'F)T’@E’JLFEEU%, [ 0 PR L VR Bt Rl A i R

Traditional Chinese

EE - AHREHBEN LR, WREAVAAHAR, RN LrEae. WREAREHA
Ry T DHZREGZ RS R T s IR W, TR A i o L Rk Be St w1 AR o g

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha'y - Quyét dinh nay anh hwdng dén tro cap that nghiép cla quy Vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac vé&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VOI quyet dinh nay, quy vi co thé nop
DPon Xin Tai Xét Tw Phap vé&i Toa Khang Céo Oregon theo cac hwdng dan dwoc viét ra & cubi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacién de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumMaHve — [JaHHOe pelueHve BnunsieT Ha Balle nocobue no 6espabotuue. Ecnm pelueHne Bam HEMOHSATHO —
HemeaneHHo obpaTtuTteck B AnennsaumnoHHbin KomuteT no TpygoycTponcTtsy. Ecnm Bbl He cormacHbl € NPUHATLIM
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pelleHveM, Bbl MoXeTe nogatb XogatancTso o [Nepecmotpe CyaebHoro PelweHns B AnennsumoHHbin Cyg wraTa

OpeFOH, cneaysa MHCTPYKUMAM, OnUCaHHbIM B KOHLE peLLIEeHUA.
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Khmer

BANGAIAS — IUGAUEGEISSHUUMASEIUHATUILNE SMSMANRHIUINAHA Y (U SIDINAERES
WUHMAGANIEGIS: AJUSIAGHANN:RYMIZZINNMINIMY I [UUSITINAERBSWLIUGIMSiGH
FUIHGIS SIS INAEAMGENAMNEH e sMilSnhfigiHimmywHnnigginnit Oregon ENWHSIHMY
IEUGRNNSNR U aAIS I GRUNUISIUGHA P EIS:

Laotian

BMala - ﬂﬂmﬁﬁ]bljuwlﬁﬂuEﬂUml’ﬂUEjl.I%Dﬂilﬂ@ﬂ’lwmoﬂjjﬂbﬁejmﬂb ﬂ’liﬂ"lUUEGﬂ’ﬂﬂ’mOﬁ‘UU mammmmﬂauwmwymw
emaummﬂjmﬁwmwm ﬂﬂtﬂﬂUUEmDOM“}ﬁﬂL‘]OQUM UT‘]U&J“].LJ"]C]EJJJﬂ"IoBf]‘D3"]’]JJZﬂUZﬂOJJEVlL‘]O?JUJJ‘W?J"]MBmSJJQO Oregon (s
imUuymumm.umﬁcuymtnuen‘taavmemmueejmmmmw.

Arabic

ao S Ol Al 1 o @315 Y iS5 )6 Jeall Sl Sl ulaey el Ol Al 138 g Al 1Y el Aalall Allad) daie o S5 81 A s
Al Jad Aa ol chlald g gl Gy 5 gy ) sl CRLILY AaSa 0 430 5l daa) pull 5 S5

Farsi

Cob 3 R a8 Ll alaanind ol als 8 il L aloaliBl i (38 se mpeat ol b 81 0K o B0 Ll o 80 sl e paSa fpliaa g
AS IR st Cul @50 & ) Hlal anad ool O Gl 52 25 se Jeadl s 3l solid U gl 55 e s lad Sulia ) aSa

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax. (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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