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Reversed & Remanded

PROCEDURAL HISTORY: OnJuly 2, 2021, the Oregon Employment Department (the Department)
served notice of an administrative decision concluding that claimant was not available for work from
March 21, 2021 through June 26, 2021 (weeks 12-21 through 25-21) and therefore was not eligible to
receive unemployment insurance benefits for those weeks and until the reason for the denial had ended
(decision # 112737). Claimant filed atimely request for hearing. On September 27, 2021, ALJ M. Davis
conducted a hearing, interpreted in Korean, and on September 28, 2021 issued Order No. 21-UI-175689,
affirming decision # 112737. On October 4, 2021, claimant filed an application for review with the
Employment Appeals Board (EAB).

WRITTEN ARGUMENT: Claimant’s argument contained information that was not part of the hearing
record, and did not show that factors or circumstances beyond claimant’s reasonable control prevented
her from offering the information during the hearing. Under ORS 657.275(2) and OAR 471-041-0090
(May 13, 2019), EAB considered only information received into evidence at the hearing when reaching
this decision. EAB considered claimant’s argument to the extent it was based on the record.

The parties may offer new information, such as any information offered but not considered in this
decision, into evidence at the remand hearing. At that time, it will be determined if the new information
will be admitted into the record. The parties must follow the instructions on the notice of the remand
hearing regarding documents they wish to have considered atthe hearing. These instructions will direct
the parties to provide copies of such documents to the ALJ and the other parties in advance of the
hearing at their addresses as shown on the certificate of mailing for the notice of hearing.

FINDINGS OF FACT: (1) Prior to the COVID-19 pandemic, claimant worked for the employer as a
hair stylist at their shop, averaging 21 hours per week.

(2) Thereafter, the employer’s shop temporarily closed due to the COVID-19 pandemic. After the
employer’s shop reopened, claimant returned to work, but the employer gave her an average of 11 hours
of work per week. Thereafter, the employer offered claimant additional hours of work, which claimant
declined.
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(3) OnMarch 22, 2021, claimant filed an initial claim for unemployment insurance benefits. Claimant
claimed benefits for the weeks of March 21, 2021 through June 26, 2021 (weeks 12-21 through 25-21),
the weeks at issue. The Department did not pay claimant benefits for weeks 12-21 through 20-21, but
paid claimant benefits for weeks 21-21 through 25-21.

CONCLUSIONS AND REASONS: Order No. 21-UI-175689 is set aside and this matter remanded for
further development of the record.

To be eligible to receive benefits, unemployed individuals must be able to work, available for work, and
actively seek work during each week claimed. ORS 657.155(1)(c). For an individual to be considered
“available for work™ for purposes of ORS 657.155(1)(c), they must be:

(@) Willing to work full time, part time, and accept temporary work opportunities, during
all of the usual hours and days of the week customary for the work being sought, unless
such part time or temporary opportunities would substantially interfere with return to the
individual’s regular employment; and

* k *

OAR 471-030-0036(3) (August 2, 2020 through December 26, 2020). However, during a state of
emergency declared by the Governor under ORS 401.165, the Department may waive, otherwise limit,
or modify the requirements of OAR 471-030-0036. OAR 471-030-0071 (September 13, 2020).
Paragraph (5) of Oregon Employment Department Temporary Rule for Unemployment Insurance
Flexibility (March 8, 2020), http//records.sos.state.or.us/O RSOSWebDrawer/Recordpdf/7604239,
provides that a person will not be deemed unavailable for work because:

* * *

(d) They normally work less than full-time and are only available for less than full-time
work.

As a preliminary matter, the record shows that the Department did not pay claimant benefits for weeks
12-21 through 20-21, but paid claimant benefits for weeks 21-21 through 25-21. Accordingly, claimant
has the burden to prove that the Department should have paid claimant benefits for weeks 12-21 through
20-21 and the Department has the burden to prove that benefits should not have been paid for weeks 21-
21 through 25-21. Nichols v. Employment Division, 24 Or App 195, 544 P2d 1068 (1976) (where the
Department has paid benefits it has the burden to prove benefits should not have been paid; by logical
extension of that principle, where benefits have not been paid claimant has the burden to prove that the
Department should have paid benefits).

The order under review concluded that claimant was not available for work during the weeks at issue
and therefore was not eligible for benefits for those weeks. Order No. 21-UI-175689 at 2-3. The order
reasoned that because claimant was not willing to work additional hours that the employer offered to
claimant after the shop’s reopening, she was not willing to accept work opportunities during all of the
usual hours and days of the week customary for her work and was unavailable for work under OAR
471-030-0036(3)(a). Order No. 21-UI-175689 at 2. However, the record as developed does not support
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that conclusion because the order did not consider OAR 471-030-0071 (September 13, 2020), Paragraph
(5) of Oregon Employment Department Temporary Rule for Unemployment Insurance Flexibility
(March 8, 2020), cited above.

The record shows that during the weeks at issue claimant was willing to continue to work the 11 hours
of work per week that the employer had been offering her, but was unwilling to work more hours than
that because she was “scared” of risks presented by the employer’s requirement that she sanitize and
clean after customers and did not like her manager. Transcript at 9-10. Typically, under OAR 471-030-
0036(3)(a), an individual is not considered available for work if they are not willing to accept all of the
work opportunities offered during the usual and customary hours of the work sought. However, under
the temporary COVID-19 “available for work” provision cited above, if claimant normally worked less
than full-time and was only available for less than full-time work during the weeks at issue, then
claimant would not be considered unavailable for work because of her unwillingness to work full-time
or accept additional hours of work

Accordingly, it is possible for claimant to be considered available for work and therefore eligible for
benefits for the weeks at issue if she satisfies the elements of the temporary COVID-19 “available for
work” provision. However, the record is insufficiently developed to make that determination and further
inquiry is necessary to both clarify the factual record and determine the Department’s interpretation of
the temporary COVID-19 “available for work™ provision and its applicability to this case.

For example, although the record shows that prior to the employer’s closure during the COVID-19
pandemic, claimant was working an average of 21 hours per week, it fails to show whether claimant
“normally” worked less than full-time. Onremand, to aid in determining whether claimant “normally”
worked less than full-time, the record should be developed to determine when claimant started working
for the employer, whether she ever worked full-time for the employer before the period during which
she averaged 21 hours per week or for any employer prior to that.

The record also fails to show how the Department has interpreted the temporary COVID-19 “available
for work” provision at issue and its applicability here. Onremand, the ALJ should inquire whether the
Department interprets the rule to mean that claimant was not required to be available for more hours of
work than she was working after the employer reopened, which was 11 hours per week, or, rather,
whether she was required to be available for the average number of hours the record now shows she
normally worked prior to the employer’s temporary closure, which was 21 hours per week. To the extent
the Department interprets the rule to mean claimant may only benefit from it if, during the weeks at
issue, she returned to working the 21 hour per week baseline that existed prior to the employer’s
temporary closure, the record should be developed to determine when, if at all, 21 hours of work per
week became available to claimant after the employer’s temporary closure and reopening.

ORS 657.270 requires the ALJ to give all parties a reasonable opportunity for a fair hearing. That
obligation necessarily requires the ALJ to ensure that the record developed at the hearing shows a full
and fair inquiry into the facts necessary for consideration of all issues properly before the ALJ in a case.
ORS 657.270(3); see accord Dennis v. Employment Division, 302 Or 160, 728 P2d 12 (1986). Because
further development of the record is necessary for a determination of whether claimant was available for
work during the weeks at issue, Order No. 21-UI-175689 is reversed, and this matter is remanded.
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DECISION: Order No. 21-UI-175689 is set aside, and this matter remanded for further proceedings
consistent with this order.

S. Alba and D. Hettle;
A. Steger-Bentz, not participating

DATE of Service: November 10, 2021

NOTE: The failure of any party to appear at the hearing on remand will not reinstate Order No. 21-UI-
175689 or return this matter to EAB. Only a timely application for review of the subsequent order will
cause this matter to return to EAB.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https//www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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@pﬁ*?ﬁ?ﬁ% Understanding Your Employment
epartment o
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AHRS RSN R T e MREAU ARG, HLRARSL LR RS WREAFZEHH
o, SR DAL G2 RS R PT S RI UL, R XN RIS R R A

Traditional Chinese

EE - ARG EENRERE . WMREAU AR, SR LRERE. WREAFRZLH
R, AT DAL BEEZ RS R IT R IR Y], R M _E SRR VAR 3 HGE .

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha ¥ - Quyét dinh nay anh hudng dén tro' cap that nghiép clia quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac vé&i Ban Khang Céo Viéc Lam ngay ap tirc. Néu quy vi khdng dong y VO quyet dinh nay, quy vi cé thé nop
DPon Xin Tai Xét Tw Phap v&i Toa Khang Céo Oregon theo cac hwdng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decision, comuniguese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHue — [laHHOe pelueHne BrvsieT Ha Bawe nocobwue no 6e3pabotuue. Ecnm peweHne Bam HENOHATHO —
HemMeaeHHo obpaTtuTech B AnennsaumnoHHbin KomuteT no TpyaoycTponcTBy. Ecrin Bl He cornacHbl C NPUHATLIM
peLleHneM, Bbl MOXeTe noaaTtb Xogatancteo o [NepecmoTtpe CynebHoro PeweHna B AnennaumonHbii Cyg wrata
OperoH, cnegysa MHCTPYKLMAM, ONMCaHHLIM B KOHLLE PELLEHMS.
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Khmer

BANGRIANS — UBAHGIS ST MAEIUHATUILN N SMSMANIRIUAINAHA (U0 SIDINNAERES
WUHMAGANIYEEIS: AJUSIREHANN:REMIZZINNMINIMY I [UUSITINAERBSWLIUGINSiuGH
FUIBGIS SIS INNAERMGIAMRTR g sMIiSanufAgiHimmywHnniggianit Oregon ENWHSIAMY
iGN SE IS NGHUUMTISIGA UIEEIS:

Laotian

BMalg - ﬂﬂmﬁﬁ]lJ‘,U.UtJlJl’ﬂuEﬂUml’ﬂUEle%DEJElﬂ@ﬂﬂbm@ﬂjjﬂﬂ&ejmﬂb I]’liﬂ"lUUEGﬂ’%ﬂ’mOﬁlIU mammmm’muwmwymw
emaummﬂjjwfﬁwmwm 'ﬂ"lU]’WlJUEUTlJﬂU"]ﬂ“]E’IOgllJ'LI Eﬂ“ll]?]“]b"](ﬂEJUﬂ“’laej“”3"1ﬂlJU]UU]OlJﬂ“]C’IDﬁUZU"Iﬁ"TUBUWSlJG]O Oregon (s
i(ﬂUU‘UUUOU’].U%TWEEl_Iq..lﬂEﬂUBﬂtEJEJE’IE‘U?.ﬂ’]EJESjﬂ"]C’]OR]UiJ.

Arabic

Jl)ﬂ.“ Lan.L‘uJ_udil _11_LL,.)'1tl_’uL1_U_ cd}!_‘_l)d_-_il_iu“\ﬂd_gsu.’luylﬁh bl.u‘yﬁ\_,

Farsi

St A 380 Ll ahadind el ala 3 il L alaliBl a8 se apenad ol b R0 01K 0 HE0 Ld o 80 gl 3e i aSa Gl - aa g
S IR st Gl 5 G ) I8 et s00s 1l Gl 50 2sm se Jeadl s 3l ealiiud L adl 55 e ol Sl a8

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax. (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency atno cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios 0 ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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