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Reversed
Disqualification

PROCEDURAL HISTORY: On January 7, 2021, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding the employer discharged claimant
for misconduct and claimant was disqualified from receiving unemployment insurance benefits effective
October 4, 2020 (decision # 80818). Claimant filed a timely request for hearing. On February 5, 2021,
ALJ Snyder conducted a hearing, and on February 9, 2021 issued Order No. 21-UI-160718, concluding
the employer discharged claimant, but not for misconduct, and claimant was not disqualified from
receiving unemployment insurance benefits on the basis of his work separation. On February 11, 2021,
the employer filed an application for review with the Employment Appeals Board (EAB).

FINDINGS OF FACT: (1) New System Laundry employed claimant as a sales representative from
August 22, 2020 to October 8, 2020. Claimant travelled to regional restaurants and bars to sell the
employer's product and used an employer-owned fleet vehicle to travel to potential customers for sale
calls.

(2) The employer expected claimant to be responsible for the care and operation of the employer vehicle
assigned to him and to act in a professional manner when engaging with customers or clients. The
employer also expected claimant to be “reliable and punctual” in reporting for work as scheduled and to
notify the employer as soon as possible in advance if he was going to be absent or late. Exhibit 1,
Attendance Policy. Claimant was aware of and understood the employer’s expectations.

(3) On October 6, 2020, claimant travelled to meet with a prospective customer at a regional restaurant
and bar to sell the employer's product and used an employer-owned vehicle to get there. Claimant
succeeded in making a sale and the establishment’s owner invited claimant to stay for a drink. Claimant
contacted the employer, reported the successful sale, and asked if he could take the rest of the afternoon
off, to which the employer agreed.

(4) Claimant stayed at the bar and had a drink with the business owner. Claimant, who ‘“had a history of
alcohol issues,” intended to have one drink and then leave. Audio Record at 13:20 to 13:25; 23:50 to
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24:.05. However, because claimant was “off the clock...was no longer working, and...was enjoying the
company [he] had at the time,” he decided to remain at the bar, had multiple drinks and became
intoxicated. Audio Record at 24:05 to 24:45. Late on October 6, 2020, the owner’s son found claimant
laying on the walkway outside the establishment and the keys to the employer's vehicle nearby on the
ground. The owner’s son assisted claimant and secured the keys to the employer’s vehicle in the
establishment. Claimant eventually contacted his wife, who picked claimant up late on October 6, 2020
and drove him home. After calling his wife, claimant broke his phone, which did not operate after that.

(5) On October 7, 2020, claimant did not report for work as scheduled at the morning sales meeting or
notify the employer that he would be absent. The employer became concerned about claimant’s
whereabouts and attempted to contact claimant by phone without success. The employer decided to
locate claimant’s fleet vehicle using the installed Global Positioning System (GPS) tracker and
discovered that the vehicle remained at the establishment where claimant had made the sale on October
6, 2020. The employer’s director of operations contacted the establishment’s owner and learned about
claimant’s drinking activities on of October 6, 2020 and that the owner’s son found claimant laying on
the walkway in front of the establishment with the keys to the employer’s vehicle on the ground nearby.
The employer then called claimant’s wife, who explained that she had picked claimant up at the
establishment the night before and that he was at home.

(6) During the late afternoon on October 7, 2020, claimant called the employer’s human resources
manager using his wife’s phone and offered to resign. He disclosed that he had a “history of alcohol
issues,” and that “going in and out of bars in this type of sales position was creating a lot of temptation
for him.” Audio Record at 13:00 to 13:35. The manager told claimant to wait until the employer’s
management discussed the matter. Claimant later disclosed that he preferred to remain employed if that
was an option.

(7) On October 8, 2020, the manager discussed the incident with the employer’s owner, director of
operations and sales managers. The group collectively decided to terminate claimant’s employment
based on a combination of factors. It concluded that considering claimant’s “history of alcohol issues,”
his intoxication and behavior at the customer’s establishment, which included being found outside,
intoxicated and laying on a walkway with the keys to the employer's vehicle nearby and unsecured, and
his subsequent failure to report for work or notify the employer he would be absent was “egregious” and
justified termination of his employment. Audio Record at 18:10 to 18:45. Later that day, the employer
discharged claimant for those reasons.

CONCLUSIONS AND REASONS: The employer discharged claimant for misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a) (September 22, 2020).
““[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to act is conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
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violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c). In a discharge case, the employer has the burden to establish misconduct by a
preponderance of evidence. Babcock v. Employment Division, 25 Or App 661, 550 P2d 1233 (1976).
Isolated instances of poor judgment or good faith errors are not misconduct. OAR 471-030-0038(3)(b).

The employer discharged claimant based on his off-duty! intoxication and behavior at their customer’s
establishment on October 6, 2020, which included being found outside the establishment at night,
intoxicated and laying on a walkway with the keys to the employer's vehicle nearby and unsecured,
followed by his subsequent failure to report for work the next day or notify the employer he would be
absent.

The record shows that claimant was aware that he “had a history of alcohol issues,” but nonetheless,
after planning to have only one drink, decided that because he was “off the clock...no longer working,
and . . . enjoying the company [he] had at the time,” decided to remain at the bar and have multiple
drinks resulting in his eventual intoxication. Accordingly, the record shows that despite his history of
alcohol issues, claimant consciously engaged in conduct, excessive drinking, to an extent that he knew
or should have known would probably result n his nability to meet the employer’s expectations
regarding professional conduct in front of customers, maintaining responsibility for the employer’s
vehicle, and his attendance at work the next day. More likely than not, based on claimant’s poor
judgment on October 6, 2020 to consume an excessive amount of alcohol at the customer’s
establishment, claimant willfully, or at least consciously, created the circumstances that resulted in his
failures to meet those employer expectations on October 6 and October 7, 2020, and his subsequent
discharge for those reasons. Claimant’s conduct therefore was, at best, wantonly negligent.

However, Order No. 21-UI-160718 concluded the employer discharged claimant for an isolated instance
of poor judgment, which is not misconduct, reasoning,

Claimant was discharged after he became intoxicated at a client's business after a
successful sales meeting, leaving the Employer's fleet vehicle unsecured in the client's
parking lot, and failing to call out or report to work on October 7 2020. Although
Claimant violated the Employer's expectations, call out policy, and fleet vehicle policy,
Claimant's conduct amounted to an isolated instance of poor judgment.

Claimant's conduct was isolated, as the Employer testified that Claimant had only
worked for a short period of time, but was a successful employee and had never
previously violated the Employer's expectations or policies. Claimant testified that after

1 Where, as here, the employer discharged claimant because his off-duty conduct left him unable to comply with the
employer’s expectations regarding professional conduct, maintaining responsibility for his employer vehicle, and attendance,
the relevant inquiry is whether claimant willfully or consciously engaged in conduct he knew or should have known would
probably result in his inability to meet the employer’s expectations. See, Weyerhaeuser Co. v. Employment Division, 107 Or
App505, 812 P2d 44 (1991) (where off-duty conduct makes it impossible for an individual to comply with the employer’s
attendance requirements, the relevant question is whether claimant willfully created the situation that made it impossible for
him to attend work or to comply with the policy); Dawson v Employment Department, 251 Or App 379,283 P3d 434 (2012)
(claimant’s wantonly negligent decision to drink and drive resulted in his incarceration and made it impossible for claimant to
comply with the employer’s requirement thathe remain available for work).
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a successful sales meeting at a bar, he was invited to join the business owner and new
client for a drink. Claimant testified that he intended to only have one drink and then
leave, as he had done at previous sales calls with a supervisor. Claimant ultimately had
more than one drink, and continued to drink until he was too intoxicated to drive home.
Claimant's conduct involved judgment, because he chose to have asecond drink, risking
potential intoxication, rather than driving home in the Employer's fleet vehicle.
Claimant's conduct involved poor judgment, because Claimant knew or should have
known that drinking while responsible for the Employer's fleet vehicle would violate the
Employer's expectations. Claimant's conduct was not otherwise tantamount to unlawful
conduct, and did not create an irreparable breach of trust with the Employer or make a
continued employer-employee relationship impossible. Claimant's conduct in violating
the Employer's call-out policy was not conscious, and was therefore not willful or
wantonly negligent.

Order No. 21-UI-160718 at 3-4. However, the record does not support the order’s conclusion that
claimant’s off-duty conduct is excusable as an isolated instance or poor judgment under OAR 471-030-
0038(3)(b), under which the following standards apply:

(A) The act must be isolated. The exercise of poor judgment must be a single or
infrequent occurrence rather than a repeated act or pattern of other willful or wantonly
negligent behavior.

(B) The act must involve judgment. A judgment is an evaluation resulting from
discernment and comparison. Every conscious decision to take an action (to act or not to
act) in the context of an employment relationship is a judgment for purposes of OAR
471-030-0038(3).

(C) The act must involve poor judgment. A decision to willfully violate an employer’s
reasonable standard of behavior is poor judgment. A conscious decision to take action
that results in a wantonly negligent violation of an employer’s reasonable standard of
behavior is poor judgment. A conscious decision not to comply with an unreasonable
employer policy is not misconduct.

(D) Acts that violate the law, acts that are tantamount to unlawful conduct, acts that
create irreparable breaches of trust in the employment relationship or otherwise make a
continued employment relationship impossible exceed mere poor judgment and do not
fall within the exculpatory provisions of OAR 471-030-0038(3).

OAR 471-030-0038(L)(d).

Even though claimant’s exercise of poor judgment on October 6, 2020 to consume an excessive amount
of alcohol at the customer’s establishment may have been isolated, it exceeded mere poor judgment and
was not excusable under OAR 471-030-0038(1)(d)(D). Claimant’s poor judgment occurred over several
hours, embarrassed the employer in front of a customer and resulted in claimant being passed out in
front of the customer’s establishment with the keys to the employer’s vehicle left on the ground
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unsecured. It also resulted in claimant’s inability to report for work the next day, notify the employer
that he would be absent and the location of its vehicle, all of which the employer considered

“egregious.” Although claimant may have been a successful employee who had never previously
violated the Employer's expectations or policies, he had worked for the employer for less than two
months. Claimant also had disclosed that he “had a history of alcohol issues,” and that “going in and out
of bars was creating a lot of temptation for him.” If claimant remained employed, the employer was
going to place him in similar situations in the future. Viewed objectively, claimant’s October 6, 2020
conduct created an irreparable breach of trust in the employment relationship or otherwise made a
continued employment relationship impossible. Claimant’s off-duty conduct that day therefore is not
excusable as an isolated instance of poor judgment

Claimant’s October 6, 2020 conduct is not excusable as the result of a good faith error in his
understanding of the employer’s expectations under OAR 471-030-0038(3)(b). Claimant anticipated that
the employer would discharge him for his conduct and admitted at hearing that he understood the
employer’s written policies regarding attendance and his responsibility for the care and operation of the
employer vehicle assigned to him. Audio Record at 29:50 to 30:30. Viewed objectively, claimant also
understood as a matter of common sense the employer’s expectation that he engage in professional
conduct when in contact with its customers.

The employer discharged claimant for misconduct. Claimant is disqualified from receiving
unemployment insurance benefits effective October 4, 2020 and until he has earned at least four times
his weekly benefit amount from work in subject employment.

DECISION: Order No. 21-UI-160718 is set aside, as outlined above.

S. Alba and D. P. Hettle.

DATE of Service: March 22, 2021

NOTE: This decision denies payment of your Unemployment Insurance (UI) benefits.

However, you may be eligible for Pandemic Unemployment Assistance (PUA) benefits for the period
you are not eligible for other benefits as long as you are unable to work, unavailable for work, or
unemployed due to the COVID-19 public health emergency. PUA is a new unemployment benefits
program available through the Oregon Employment Department in response to the COVID-19
pandemic.

Visit https//unemployment.oregon.gov for more information, to apply for PUA, or to contact the
Oregon Employment Department using the “Contact Us” form. You can also apply for PUA by calling
1-833-410-1004, but please be aware that the PUA staff cannot answer questions about this decision that
denies payment of regular Unemployment Insurance (Ul) benefits.

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
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Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https//www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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@pﬁ*?ﬁ?ﬁ% Understanding Your Employment
epartment L.
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AHR SR R T e MREAU ARG, H LA LR RS WREAFZEHH
o, AT DAZ G2 R SR T SR, R N R B I R A

Traditional Chinese

EE - ARG EENRERE . MREAY AR, SR LRERE. WREAFRZIH
TR, AT D2 B2 LS R T m R AR . W&Eﬁ]lﬁlﬂ‘l‘liﬁﬁ?ﬂm%ﬂj FIERE T HIRE

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha ¥ - Quyét dinh nay anh hudng dén tro' cap that nghiép clia quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac vé&i Ban Khang Céo Viéc Lam ngay 1ap tirc. Néu quy vi khdng dong y VOI quyet dinh nay, quy vi co thé nop
DPon Xin Tai Xét Tw Phap v&i Toa Khang Céo Oregon theo cac hwéng dan dwoc viét ra & cubi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decision, comuniguese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHve — [JaHHOe pelleHne BnunsieT Ha Bawe nocobue no 6espabotuue. Ecnm peweHne Bam HEMOHATHO —
HemMeaneHHo obpaTtuTech B AnennsaunoHHbin KomuteT no TpyaoycTponcTBy. Ecriv Bl He cornacHbl C NPUHATLIM
peLleHneM, Bbl MOXeTe noaatb Xogatancteo o [NepecmoTtpe CynebHoro PeweHna B AnennaumonHbii Cyg wrata
OperoH, cnegys MHCTPYKLUSIM, ONUCAHHBIM B KOHLLE PELLEHMS.
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Khmer

GANGRIS — UGAUEGEISNSHUUMUEIUHATUILNE SMSMANIHIUINARA (U SIDIANAEASS
WUHMAGANIYEEIS: AJUSIAGHANN:RYMIZZINNMINIMY I [UUSITINAERBSWIUGINSIIGH
UGS SIS INNAERMGIAMAGR RGN sMINSaufAgHimmywHnniggianit Oregon ENWHSIAMY
BN S UasUnS M GH U TSGR IPTIS:

Laotian

SN — ﬂﬂmﬂﬁmlj.LJEJUﬂuEﬂUmﬂUEle2D&JEmEﬂ’an’lDﬂjjﬂUQSjmﬂU I]’l?.ﬂ"lUUEGﬂ'ﬂﬂ’mOﬁl_llJ nuammmmmuuumuumu
BMBUN"IUT]_‘]_‘]"TJJLEUU]UU] ﬂ"lU]’WUUEWDOU“]ﬂ“]E’IO?JJJ']J UW“]‘LJ?J“].U"]C]EJLJZ']“Iij"”3"1“]MU]UU]OJJE“]E’IO&UU"I?J"TJJBUWBDS]O Oregon (s
i(ﬂUUmeﬂm"I.UﬂﬂEEl.Iq,«lﬂEﬂUBIﬂ‘EO%JE'ISU?.ﬂ’]UESjﬂ‘mOﬁUM.

Arabic

S 13 e (385 Y IS 1Y) 5 0y Jaall e e ey G ¢ 1Al 138 g al 13 el alal) Al Aaie e fumj)gjlu
)1)slll_js..~|u)_.dl_1'l_1_i) ELJJLI._U_ qdﬁ)qLdm‘Jﬁwuyu\mﬁﬁld

Farsi

oot 3 R a8l aladind ol ala 6 il L alialiBl i (3 se area’ cpl b 81 2108 o B0 Ll o S0 sl e paSa 4 s
AS I st Cul 0 8 ) Hlal anad ool 1 Gl 52 25 se Jeadl ) s 3l ealiiad U gl 55 e sl Sl oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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