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Affirmed
Disqualification

PROCEDURAL HISTORY: On October 30, 2020, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant voluntarily quit
working for the employer with good cause and was not disqualified from receiving unemployment
insurance benefits (decision # 94525). The employer filed a timely request for hearing. On December
29, 2020, ALJ Moskowitz conducted a hearing, and on January 7, 2021 issued Order No. 21-UI-158742,
reversing decision # 94525 and concluding that claimant voluntarily quit working for the employer
without good cause and was disqualified from receiving unemployment insurance benefits effective
March 8, 2020. On January 15, 2021, claimant filed an application for review with the Employment
Appeals Board (EAB).

WRITTEN ARGUMENT: Claimant’s argument contained information that was not part of the hearing
record, and did not show that factors or circumstances beyond claimant’s reasonable control prevented
him from offering the information during the hearing. In claimant’s argument, claimant requested that
EAB take notice of claimant’s 2019 and 2020 earnings information contained in the Department’s
records. Claimant also requested that EAB take notice of information in the Department’s records
relating to unemployment insurance claims filed by other claimants who worked for the employer. EAB
declined to take notice of any information not contained in the hearing record in this case. Under ORS
657.275(2) and OAR 471-041-0090 (May 13, 2019), EAB considered only information received into
evidence atthe hearing when reaching this decision.

FINDINGS OF FACT: (1) Geiser Grand employed claimant at the employer’s restaurant and hotel
from January 2019 until March 13, 2020.

(2) Claimant worked as a server for the employer. The employer’s business fluctuated and it was
customary for the employer to add or cancel claimant’s shifts as business needs dictated.

(3) In February and early March 2020, claimant began experiencing financial difficulties.

Claimant’s “take home” earnings during this period were approximately $1,400 per month.
Transcript at 6. Claimant paid $750 per month in rent.
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(4) In early March 2020, claimant became concerned that the employer’s COVID-19 safety
precautions were inadequate.

(5) In early March 2020, claimant became concerned that the COVID-19 pandemic would harm the
employer’s business and cause claimant to lose earnings and thereby worsen his financial
difficulties. Claimant did not raise these concerns with the employer. Had claimant informed the
employer of his concerns, the employer would have offered to have claimant perform additional
work that might make up his lost earnings such as working at the front desk or performing
miscellaneous projects.

(6) On March 12, 2020, claimant reported to work for his scheduled shift but learned that his shift
was canceled because it was aslow night. After claimant’s March 12, 2020 shift was canceled,
claimant believed that if he continued to work for the employer he would be unable to pay his rent
and would become homeless.

(7) On March 13, 2020, claimant voluntarily quit working for the employer. Claimant left work
because he was concerned about the adequacy of the employer’s COVID-19 safety precautions.
Claimant also left work because he was concerned that the employer would close or curtail
operations to the extent that his resulting earnings would be not be sufficient to support himself.

(8) The employer remained open and retained their staff of servers after claimant quit.
CONCLUSIONS AND REASONS: Claimant voluntarily quit work without good cause.

A claimant who leaves work voluntarily is disqualified from the receipt of benefits unless they prove, by
a preponderance of the evidence, that they had good cause for leaving work when they did. ORS
657.176(2)(c); Young v. Employment Department, 170 Or App 752, 13 P3d 1027 (2000). “Good cause . .
. Is such that a reasonable and prudent person of normal sensitivity, exercising ordinary common sense,
would leave work.” OAR 471-030-0038(4) (September 22, 2020). “[T]he reason must be of such gravity
that the individual has no reasonable alternative but to leave work.” OAR 471-030-0038(4). The
standard is objective. McDowell v. Employment Department, 348 Or 605, 612, 236 P3d 722 (2010). A
claimant who quits work must show that no reasonable and prudent person would have continued to
work for their employer for an additional period of time.

Claimant voluntarily left work, in part, because he was concerned that the employer was not taking
adequate COVID-19 safety precautions. Claimant did not establish, based on this reason, that he
faced asituation of such gravity that he had no reasonable alternative but to quit. Claimant believed
the employer’s COVID-19 safety precautions were inadequate because on March 9 or 10, 2020, he
asked his manager if there was a plan regarding COVID-19 and was told that there was not one, but that
if the governor ordered a mandatory closure, the employer would close. Transcript at 6-7. In contrast,
the employer’s managing member presented evidence that she consulted with a doctor about safety
protocols in February, implemented a set of best practices in March, and was at all times compliant with
government restrictions related to COVID-19 such that the employer did not have to close. Transcript at
34-35, 53. Thus, the contrasting evidence from the parties on this point was no more than equally
balanced. Where the evidence is no more than equally balanced, the party with the burden of persuasion

Page 2
Case # 2020-UI1-17013



EAB Decision 2021-EAB-0039

— here, claimant — has failed to satisfy his evidentiary burden. Claimant therefore did not meet his
burden to show that, due to the employer’s COVID-19 safety precautions, he faced a situation of such
gravity that he had no reasonable alternative but to quit on March 13, 2020.

Claimant also left work because he was concerned that if he continued working for the employer, his
earnings would be insufficient to support himself because the COVID-19 pandemic would cause the
employer to curtail operations or close. Claimant failed to establish good cause to quit on this basis. The
record supports that claimant was having financial difficulties in March 2020. While claimant’s financial
distress may have presented him with a grave situation, claimant did not establish good cause to quit
because claimant failed to seek reasonable alternatives prior to leaving work. Prior to quitting on March
13, 2020, claimant did not notify the employer of his financial situation, nor did he pursue alternative
work arrangements with the employer to determine whether he could meet his financial needs while still
working for the employer. The record shows that following claimant’s departure, the employer remained
open and retained their staff of servers. The record also indicates that had claimant stayed on as a server
and informed the employer of his financial difficulties, the employer would have provided claimant
additional work opportunities such as working at the front desk or performing miscellaneous projects.
While the employer did not present these additional work opportunities as options at the time claimant
quit, the record shows that the employer would have offered them to claimant had he informed the
employer of his financial difficulties. Thus, claimant failed to establish good cause because he did not
show that his financial condition presented him with no reasonable alternative but to quit on March 13,
2020.

To the extent claimant quit work because of areduction in hours, claimant’s voluntary leaving
implicates OAR 471-030-0038(5)(e). Under this provision, a claimant who leaves work due to a
reduction in hours “has left work without good cause unless continuing to work substantially mnterferes
with return to full time work or unless the cost of working exceeds the amount of remuneration
received.” OAR 471-030-0038(5)(e). At hearing, claimant asserted his belief that had he continued to
work for the employer after the employer canceled his March 12, 2020 shift, he would have become
homeless because he would have been unable to pay his rent. Transcript at 6. This testimony may be
viewed as analogous to claimant asserting that due to a reduction in hours, his cost of working for the
employer exceeded the amount of remuneration he received.

Claimant failed to establish good cause to quit under OAR 471-030-0038(5)(e). As a preliminary matter,
it is not clear that evidence of a single instance of the employer canceling claimant’s shift is sufficient to
establish that claimant was subject to a reduction of hours when he quit, especially given the employer’s
practice of both adding and canceling claimant’s shifts as business needs dictated. In any event, claimant
did not present sufficient evidence to show that at the time he quit, his cost of working, or even all his
expenses, exceeded his earnings. The limited financial data in the record shows that at the time claimant
quit, he expected to earn $1,400 per month, which was more than his rent of $750 per month. The record
suggests that claimant’s concern that he would be unable to pay his rent was rooted in his fear that the
employer would be required to close, which did not happen. Had claimant not quit, the employer would
have retained him as a server and, as mentioned abowe, if claimant had informed the employer of his
financial difficulties the employer would have provided other work opportunities like working the front
desk or miscellaneous projects, which may have allowed claimant to make up any lost earnings.

Page 3
Case # 2020-UI1-17013



EAB Decision 2021-EAB-0039
Therefore, on this record, it is speculative to conclude that, at the time he quit, claimant’s hours were
reduced such that the cost of working exceeded his remuneration from the employer.

For these reasons, claimant voluntarily quit work without good cause, and is disqualified from receiving
unemployment insurance benefits effective March 8, 2020.

DECISION: Order No. 21-UI-158742 is affirmed.
S. Alba and D. P. Hettle.

DATE of Service: February 19, 2021

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

NOTE: This decision denies payment of your Unemployment Insurance (Ul) benefits.

However, you may be eligible for Pandemic Unemployment Assistance (PUA) benefits for the period
you are not eligible for other benefits as long as you are unable to work, unavailable for work, or
unemployed due to the COVID-19 public health emergency. PUA is a new unemployment benefits
program available through the Oregon Employment Department in response to the COVID-19
pandemic.

Visit https//unemployment.oregon.gov for more information, to apply for PUA, or to contact the
Oregon Employment Department using the “Contact Us” form. You can also apply for PUA by calling
1-833-410-1004, but please be aware that the PUA staff cannot answer questions about this decision that
denies payment of regular Unemployment Insurance (Ul) benefits.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https//www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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@pfi‘ém"rfﬁ@%‘? Understanding Your Employment
epartment Lo
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR R EmE R R Ge. QOREAAARI R, WK ASL LR AR, QEOREAFREILH
o, BT DUZ BGZ I A R T BRI UE L, TR e XM URVABERE VA R S

Traditional Chinese

EE - ARG EENRER . WMREAU AR, SR ERFERE. WREARZH
TRy ST DUHZ IEGZ RS R T S IR B, 1 M R N L SREBE Rt w12 8 FEE

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chuy - Quyét dinh nay anh huéng dén tro cép that nghiép cua quy Vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay ap tirc. Néu quy vi khong dong y VO quyet dinh nay, quy vi cd thé nop
DPon Xin Tai Xét Tw Phap v&i Toa Khang Céo Oregon theo cac hwdng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decision, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumanne — [JaHHOe pelueHvne BnmnsieT Ha Balwe nocobue no 6espabotuue. Ecnm peweHne Bam HENOHATHO —
HemMearieHHo obpaTtuTech B AnennsaumnoHHbin KomuteT no TpyaoycTponcTBy. Ecrin Bl He cornacHbl € NPUHATLIM
peLleHneM, Bbl MOXeTe nogatb XogaTtancTso o [Nepecmotpe CyaebHoro PelweHusa B AnennauunoHHeii Cya wrata
OperoH, crnenys MHCTPYKLUSM, ONUCAHHBIM B KOHLLE PELLEHUS.
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Khmer

BANGRIS — EUGH PGS s SHIUUMIUE ITHADIUNE SHSMINIFIUANAEAY [DOSIDINAEASS
WIUATTIGRUNEEIS: YUHNAGHELN:RYMIGFILNMENIMYI U SITINAHASSWIHRIUGIMSIGH
UGS SIS INNAERM G AMRGR g sMiNSaufgiHimmywHnnigginnis Oregon ENWHSIAMY
ieusAinnsiisaingihGhU TSI GRAETIS:

Laotian

37lg — ﬂ“’lHORJJJYU.UEJLJﬂ”EﬂUmﬂUEj‘LI%Dﬂtm%ﬂﬂbm@ﬂjjﬂu&sjmﬂb I']’liﬂ“]ﬂJUi“”“R’ﬂﬂ”]ﬂOEJ‘UU ﬂvammmmﬂavwvmuvmw
emeummﬂjjmcimnwm mmﬂwucmmmmmmw Eﬂ"]l]gl"].U’]ﬂU1Jﬂ°1ijGﬂﬂlJEﬂUEﬂOlJﬂ"lE’IO?]UlﬂKJ’TUS?.ﬂElJG]O Oregon W
TOUUMGUOC'W’].UGWEil_lq..lﬂEﬂUBﬂ‘EOEVJNBMEﬂ“]EJEBjﬂ“mOR]UiJ.

Arabic

CJ:J&I.}S.A,];)‘)HH&UJ:@'IB.' bRy k| js)ea\_ﬁ.uj'lgl.c.)l_uuyl;e.@is)l)ﬂllmﬁﬁg;‘a]iJ‘Jmei'lﬂLaﬁim Ao ).\q.i.‘ﬂ Jl)sjl'l_.ie
J]l)ﬁ.“dﬁ.u.“\:.).m}ll»_ﬂ_h) CQJ‘QJJ-QJ}!&)QL\JMHMM}JN\M‘)AHJ

Farsi

St R 380 Sl ahadind al s ala 3 il L alialiBl o (88 se apeesd ol b &) 01K 0 HE0 LS o 80 gl 3e i aSa Gl -aa s
A€ I st Gl i 50 8 g IR et sl 1l L )0 2 se Jeal s 31 ealiiud L anl 55 e ol Sl a8

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax. (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons with limited English proficiency atno cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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