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Affirmed
No Disqualification

PROCEDURAL HISTORY: On August 6, 2020, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that the employer discharged
claimant for misconduct and was disqualified from receiving unemployment insurance benefits effective
April 26, 2020 (decision # 153115). Claimant filed a timely request for hearing. On October 1, 2020,
ALJ Monroe conducted a hearing, and on October 2, 2020 issued Order No. 20-UI-154774, concluding
that the employer discharged claimant, but not for misconduct, and that claimant was not disqualified
from receiving benefits. On October 12, 2020, the employer filed an application for review with the
Employment Appeals Board (EAB).

WRITTEN ARGUMENT: The employer and claimant submitted written argument. The employer
submitted its written argument in three iterations: (1) a one-paragraph argument typed across the top of
its application for review; (2) a multiple-page submission transmitted by overnight mail; and (3) a three-
page submission transmitted by fax. With respect to the employer’s one-paragraph argument typed
across the top of its application for review, EAB did not consider it because the employer did not declare
that it provided a copy of the argument to the opposing party or parties as required by OAR 471-041-
0080(2)(a) (May 13, 2019). With respect to the employer’s multiple-page submission transmitted by
overnight mail, the argument contained information that was not part of the hearing record, and did not
show that factors or circumstances beyond the employer’s reasonable control prevented it from offering
the information during the hearing as required by OAR 471-041-0090 (May 13, 2019). EAB did not
consider any nformation contained in the employer’s argument that was not received into evidence at
the hearing when reaching this decision. Apart from the exceptions noted above, EAB considered the
written argument of the employer and of claimant when reaching this decision.
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FINDINGS OF FACT: (1) Ashland Recycled Furniture employed claimant as a sales clerk from
September 1, 2018 until April 27, 2020.

(2) The employer expected claimant to report an accurate separation reason when making a claim for
unemployment insurance benefits.

(3) At claimant’s most recent performance review in late 2019, the owner gave claimant a raise of fifty
cents but did not want claimant’s raise to appear on payroll because the owner did not want a different
employee who managed payroll to be aware of claimant’s raise. Initially, the owner paid claimant’s raise
in monthly $40 gift certificates, but for three months after this initial period, the owner instructed
claimant to take $40 cash from the store’s cash box each month. On approximately March 11, 2020, the
owner informed claimant that going forward, the owner would pay claimant the $40 on regular payroll
rather than cash. Claimant “was fine” with that change. Transcript at 46.

(4) Beginning March 16, 2020 at close of business, the owner closed the store temporarily in order to
comply with a government directive issued to address the COVID-19 pandemic.

(5) Claimant worked at the store on March 16, but the owner was not there that day because the owner
was sick. After clamant’s shift ended, the owner called claimant. The owner nformed claimant during
the March 16 telephone call that the store would close for approximately two weeks and she could not
afford to pay claimant during the closure. The owner also requested during the call that claimant do a
few odd jobs at the store during the business closure, and claimant agreed to do them. The owner
instructed claimant to keep track of the hours she worked doing the odd jobs, but the two did not discuss
whether claimant would be compensated for the work via payroll or in some other manner. On March
17, 20, 21, and 23, claimant performed some of the odd jobs the owner had requested her to do at the
store during the closure.

(6) On March 19, 2020, claimant filed an initial claim for unemployment insurance benefits. On her
initial claim, claimant reported that she was unemployed due to a lack of work. Claimant reported lack
of work because she believed she had been laid off. Claimant did not inform the owner that she had filed
a claim for unemployment insurance benefits because she was not aware that the owner expected her to
do so.

(7) On March 23, 2020, claimant left a note at the store for the owner that requested that claimant be
paid for her work on March 16 via the regular payroll. The note also requested that the owner pay
claimant by “separate check” for 5 % hours of work claimant performed doing odd jobs on March 17,
20, 21, and 23. Exhibit B, “A Special Note” dated March 23, 2020 at 2.

(8) On March 30, 2020, claimant had another telephone conversation with the owner. During the March
30 telephone call, the owner told claimant that the employer had gotten a loan and as a result would be
paying claimant’s salary during the pendency of the store closure. Upon learning this, claimant informed
the owner that she had filed for unemployment insurance benefits but would void and return any
payments received, and would stop making the weekly reports necessary to receive unemployment
insurance payments.

(9) On April 15, 2020, the employer’s store reopened.
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(10) On April 27, 2020, the employer discharged claimant. The main reason for the discharge was the
fact that claimant had requested to be paid off of the regular payroll for the odd jobs claimant did for the
employer after the store closed. Another reason for the discharge was that the owner believed claimant
provided inaccurate information to the Department by reporting a lack of work.

CONCLUSIONS AND REASONS: The employer discharged claimant, but not for misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a) (September 22, 2020).
““[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to act is conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c). In a discharge case, the employer has the burden to establish misconduct by a
preponderance of evidence. Babcock v. Employment Division, 25 Or. App. 661, 550 P.2d 1233 (1976).

As a preliminary matter, the testimony of the owner and claimant differed on several key issues. For
example, the owner testified that she paid claimant an extra $40 a month (initially via gift certificates)
for extra cleanings claimant did, but that claimant became insistent that she be paid the $40 in cash,
which caused the owner to consult the internet and her CPA to confirm that such cash payments would
be illegal, and ultimately drove the owner to give claimant a letter in which she warned claimant that if
claimant continued to ask to be paid “under the table,” the owner would discharge her. Transcript at 17-
19. Claimant maintained, in contrast, that the owner had granted claimant a raise of fitty cents and
wanted to conceal the raise from her payroll manager, so the owner paid claimant the $40 each month
(first via gift certificates, then in cash) to give claimant the raise without the payroll manager learning
about it. Transcript at 44-45. Claimant testified that the owner eventually decided to pay the $40 on
regular payroll and that claimant was “fine with that.” Transcript at 45-46. Claimant stated she never
received any warning letter. Transcript at 46.

The parties also provided irreconcilable testimony regarding the store closure. In the owner’s telling,
despite being “very, very sick” on March 16, 2020, the owner spent the whole day at the store with
claimant, at which time she and claimant agreed that the owner would continue to pay claimant her
regular rate of pay, and that when the store reopened, claimant would stay on as an employee. Transcript
at 72, 11-12. However, claimant testified that the owner was not at the store on March 16 because the
owner was sick. Transcript at 49. Claimant stated that the owner called claimant after work on the
evening of March 16 and informed claimant that the store would close and the owner could not afford to
pay claimant during the closure. Transcript at49. Claimant submitted a telephone record substantiating
that she received a call from the owner’s telephone number on March 16 at 6:13 p.m. Exhibit D, Sprint
Call Record. The owner acknowledged the March 16 telephone call but testified she was “really, really
sick” that day and did not recall the telephone conversation. Transcript at 71-72. Claimant stated that she
only learned that the employer would pay her regular salary during a telephone call on March 30, 2020,
which was after claimant had filed for unemployment insurance benefits. Transcript at 50, 53-54.
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Claimant stated that she told the owner about her initial claim on the March 30 call. Transcript at 53-54.
The owner testified that she did not learn about claimant’s claim until mid-to-late April. Transcript at 39.

Viewed objectively, the evidence on the issues discussed above was no more than equally balanced
between the parties. Where the evidence is no more than equally balanced, the party with the burden of
persuasion — here, the employer — has failed to satisfy its evidentiary burden. Consequently, on these
disputed matters, we based our findings on claimant’s evidence.

The employer’s decision to discharge claimant was based on a combination of two principal factors: (1)
that claimant requested to be paid off of regular payroll for the odd jobs claimant did for the employer
while the store was closed, and (2) that claimant reported a lack of work when she filed her claim for
unemployment insurance benefits, which the employer viewed as a misrepresentation.? Transcript at 30.
The employer failed to meet its burden to establish that claimant was discharged for misconduct with
respect to either of these reasons.

It is undisputed that, during the store closure, claimant performed some “extra” or “odd” jobs for the
employer and left the March 23 note requesting that the employer pay her for the work by separate
check. Transcript at 15, 49, 8-9, 51. But the record does not show by a preponderance of the evidence
that claimant’s request to be paid off of payroll amounted to a willful or wantonly negligent violation of
the employer’s expectations or disregard of its interests. The employer condoned paying claimant off of
payroll; claimant received $40 payments off of payroll for months. The owner herself testified that she
had a practice of paying claimant for her “extra work” cleaning in the mornings with $40 gift certificates
—a form of payment it is reasonable to infer was not captured in the employer’s official payroll ledger.
Transcript at 9-10. The primary evidence that may be credited to have established a rule barring
claimant from asking to be paid off of payroll was the March 12 warning letter. Exhibit B, March 12,
2020 Letter of Warning. However, given the conflicted state of the record (claimant denied ever
receiving the letter), and the letter’s relatively weak evidentiary value (it is unsigned, and nothing from
the face of the letter can verify claimant actually received it), the letter is not sufficient to establish that
claimant knew or should have known that she was prohibited from asking to be paid off of payroll.

Nor does the preponderance of evidence show that claimant committed misconduct by reporting a lack
of work when she filed her initial claim for unemployment insurance benefits. Onthis record, it is more
probable than not that claimant did not consciously misrepresent the truth by reporting a lack of work.
Given the employer’s burden of persuasion in a discharge case, and coupled with the owner’s nability
to recall the details of her March 16 telephone conversation with claimant, claimant’s version of what

1 The owner also testified that she believed claimant left the store five or ten minutes early on three occasions between
February 18 and March 12, 2020, and thatthose instances ofleaving early factored into the employer’s decision to discharge
claimant. Transcript at 25-27. However, the owner also stated that the occasions when claimant left early only became a
“bigger deal” to her later, and she never confronted claimant about them because “the amount of time was so insignificant.”
Transcript at 27-28. The owner further testified that she did not think she would have discharged claimant on the sole basis of
claimant leaving the store early. Transcript at 28. For her part, claimant denied ever leaving the store early, and nothingin the
record contradicts that apart from the testimony of the owner. Transcript at 48. The preponderance of the evidence shows that
claimant’s discharge would have happened whetheror not claimant left the store early. Therefore, leaving early was nota
proximate cause of claimant’s discharge and need not be analyzed for misconduct. See, e.g., Appeals Board Decision 12-AB-
0434, March 16, 2012 (discharge analysis focuses on proximate cause of the discharge, which is generally the last incident of
misconduct before the discharge); Appeals Board Decision 09-AB-1767, June 29, 2009 (discharge analysis focuses on
proximate cause of discharge, which is the incident without which the discharge would not have occurred when it did).
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was discussed on March 16 was more reliable. Under claimant’s version of events, in which the owner
told claimant that the store would be closed for approximately two weeks and claimant would not
receive her regular salary, it was plausible for claimant to believe she had been laid off. While it is true
that claimant agreed to do some “extra” or “odd” jobs for the employer in the days following March 16,
which suggests the existence of a continuing employment relationship rather than a lack of work, that
point does no more than present a case of equally balanced evidence as to whether claimant reasonably
believed she was laid off on March 16. Given the employer’s burden of persuasion, the fact claimant did
some odd jobs for the employer after March 16 is not sufficient to conclude that claimant was
consciously misrepresenting the truth when she reported a layoff due to lack of work when claiming
benefits.

The employer discharged claimant, but not for misconduct. Claimant is not disqualified from receiving
unemployment insurance benefits based upon this work separation.

DECISION: Order No. 20-UI-154774 is affirmed.

D. P. Hettle and S. Alba;
J. S. Cromwell, not participating.

DATE of Service: November 19, 2020

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https//www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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— Understanding Your Employment
C’epaf ment  Appeals Board Decision

English
Attention — This decision affects your unemployment benefits. If you do not understand this decision,
contact the Employment Appeals Board immediately. If you do not agree with this decision, you may file

a Petition for Judicial Review with the Oregon Court of Appeals following the instructions written at the
end of the decision.

Simplified Chinese

EE - ARARZEER RN KT . GEREAEAR R, AFERKRML EFR RS, WREA
IR vk, ST DU IR o gl BT S UL, TRl XM B JRik e 4 H m] ik R o

Traditional Chinese

EESA —Zliﬁéﬂﬁ%@f?ﬁgg”?ﬂﬁ%%ﬁ@ﬁ WAREA EAHTR,  GELHERRE LR A E. WREA
FIRIEA TR, Sl DU IREZ AR S R TR IR W&ﬁbﬂ)llinﬁ/ﬂﬂmﬂj7/21@%%%

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung
hindi mo naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho
(Employment Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng
isang Petisyon sa Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol
(Court of Appeals) ng Oregon na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chuy - Quyét dinh nay &nh huéng dén tro cap that nghiép clia quy vi. Néu quy vi khong hiéu quyet dinh
nay, hay lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khdng déng y voi quyet dinh
nay, quy Vi co thé ndp Don Xin Tai Xét Tw Phap vé&i Toa Khang Cao Oregon theo cac hwéng dan duoc
viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decisién afecta sus beneficios de desempleo. Si no entiende esta decision,
comuniquese inmediatamente con la Junta de Apelaciones de Empleo. Si no estad de acuerdo con esta
decisién, puede presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de
Oregon siguiendo las instrucciones escritas al final de la decision.

Russian

BHumanve — [laHHOoe pelleHne Bruvs(eT Ha Bawe nocobue no Gespabotumue. Ecrm pewenve Bam
HEMOHATHO — HemMeasneHHo obpaTutechb B AnersiumMoHHbin KomuteT no Tpygoyctponctsy. Ecrm Bbl He
COMMacHbl C MPUHATBIM pPELLeHVEM, Bbl MOXeTe nogaTb XopatanuctBo o [lepecmoTtpe CyanebHoro
Pewenna B AnennauuorHbln Cya wrata OperoH, criedyst MHCTPYKUMAM, OMMUCaHHbIM B KOHLE peLleHUs .
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Khmer

BANGAIS — 1EUGH UHGIS s SHUTMIUE THADINE SHISMBNIHIUANANAEAY [SIDINAEASS
WIUATTUGHRUNEEIS: AJUHNAGHELN:RYMIGGINNMANIMYI U SITNAFABS WL RIUGIMSUGH
FIIHBIS S INNAERMGEAMRTR I8 sMIN SR M AgiHimmywHnNIZgiaNit Oregon ENWHSIAMY
eGSR UanUnSINGUUMBISIUGHA UPEIS:

Laotian

B7la - ﬂ“’ImOSDD.UEJLJﬂ”EﬂUmﬂUEj‘LI%DEJEWST]“]JJ?J’ID“Ijj"IU?BjU‘I"IU I']’ltﬂ“lﬂJUi"’ﬂ’ﬂﬂ“]ﬂOgj‘UU ﬂ”ammmmmﬂa“w“mu”mw
BmBUﬂﬂU’ﬂ‘]jj’]‘LﬁUmUm mmﬂuunmmmmmmm‘u znm:ﬂmmuumaejom‘uznuznawmmm:mmmuamemn Oregon [
i(ﬂUU&C’IUOC’T“]UE]“’IEE‘JJ&J"IU]USN‘EO@L"IB‘UU]“]EJES_‘]EWE’]O&U‘U.

Arabic

@Jﬂﬁsﬂ,}s)i)ﬂilhgu_lcéﬁ'lj.' Yoo 1) }s)ea\j..;.-j'l._ch.)l_u.;__‘hl;.a.Lj._miUlﬁillﬁ@#i_h_bui_dﬁ«duﬂm e ).Ie.IJS )1)5.“1_43
)1)&11L15A|MJ_~¢‘11»_11_L&) CQJL}&U-QJH)QL\JMNMM}J&MM‘)&HJ

Farsi

Sl b RN a8l ahadind Ll ala 3 il L alaliBl cafiug (88 se apenad ol b R0 0K 0 HE0 LS o 80 gl 3e i aSa il -4 g
A€ I st Gl 5 & ) I8 et sl 1l Gl 50 2sm se Jeadl s 3l ealiiud L adl 55 e ol Sl a8

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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