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Reversed & Remanded

PROCEDURAL HISTORY: On May 20, 2020, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding claimant quit work without good
cause and was disqualified from receiving unemployment insurance benefits effective, December 29,
2019 (decision # 75545). Claimant filed a timely request for hearing. On August 5, 2020, ALJ Williams
conducted a hearing, and on August 10, 2020, issued Order No. 20-Ul-152975, affirming the
Department’s decision. On August 31, 2020, claimant filed an application for review with the
Employment Appeals Board (EAB).

EVIDENTIARY MATTER: On August 4, 2020, claimant submitted a 74-page exhibit to the
employer’s representative, Equifax, and to the Office of Administrative Hearings (OAH) for
consideration by the ALJ at the August 5, 2020 hearing. OAH received the exhibit on August 4, 2020
and the ALJ identified and marked the exhibit as Exhibit 1 at the outset of the August 5, 2020 hearing.
Audio Record at 11:00 to 12:15. However, at that time the employer’s representative asserted that they
had not yet received the exhibit. Audio Record at 12:15 to 12:45. For that reason, the ALJ sustained the
employer’s objection to the admission of Exhibit 1 into the record and the exhibit was not considered.
Exhibit 1 consists of documents describing events between September 2018 at July 2019 that led to
claimant’s decision to resign, claimant’s treatment by a mental health therapist during 2019 and various
communications between claimant and the employer regarding claimant’s work environment and
coworker interactions, claimant’s disabilities and his resignation.

OAR 471-041-0090(1) (May 13, 2019) provides that EAB may consider information not received into
evidence at the hearing if necessary to complete the record. The documents submitted by claimant are
relevant and material to claimant’s work separation, and their admission into evidence is necessary to
complete the record in this case, particularly given the effect claimant’s self-reported mental health
condition had on his ability to provide testimony and focus at hearing. Due process requires that
claimant have the opportunity to explain the information in Exhibit 1, and that the employer have the
opportunity to respond to all new information. Accordingly, claimant’s documents, marked by the ALJ
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as Exhibit 1, are admitted into the record to complete the record.! Any party that objects to the
admission of Exhibit 1 must submit such objection to this office in writing, setting forth the basis of the
objection in writing, within ten days of our mailing this decision. OAR 471-041-0090(2). Unless such
objection is received and sustained, Exhibit 1 will remain in the record.

The parties will also have the opportunity to offer new documents into evidence at the remand hearing,
by following the instructions that will be included with the notice of the remand hearing. If the parties
have questions about offering such documents into evidence, they should contact the Office of
Administrative Hearings.

FINDINGS OF FACT: (1) Cascadia Behavioral employed claimant as a registered nurse working as a
nurse care study coordinator from April 23, 2018 to January 2, 2020.

(2) Years prior to claimant’s employment, claimant was diagnosed with bi-polar disorder and received
continuing treatment for the disorder throughout claimant’s employment. Claimant also lost one eye
prior to his employment, and had been diagnosed with, and received continuing treatment for
hypertension.

(3) From early on in his employment, claimant believed that he was treated differently from other
workers by his supervisors. He believed his “cognitive and mental health disabilities were largely
discounted” and he was given inadequate support and supervision in performing his work. Claimant
believed the employer’s lack of support and supervision minimized his effectiveness and created
negativity toward him by coworkers. Exhibit 1 (January 1, 2020 resignation letter). He also believed that
his attempts to remedy those circumstances were ignored and often ridiculed by his managers. The lack
of support and supervision that he perceived and the employer’s response to his attempts to rectify it
created stress for him and caused him to experience physical symptoms such as insomnia, nausea,
increased hypertension, and difficulty concentrating.

(4) On September 11, 2019, claimant experienced an incident at work. A patient with a history of drug
use and assaultive behavior met with claimant and became upset with him because claimant would not
sign a letter the patient needed. The patient did not verbally threaten claimant but moved toward him in
a threatening manner and pointed to one of the patient’s own eyes. Claimant believed the patient’s
conduct represented a threat to injure claimant’s remaining eye, which caused claimant substantial
stress, emotional upset, nausea, and anxiety about returning to work and possibly encountering that
patient.

(5) When claimant returned to work on September 12, 2019, he sought a meeting with the employer’s
trauma team about the prior day’s incident, but his request was declined.

(6) On September 13, 2019, claimant spoke with his direct supervisor, who had heard about the
September 11 incident from others and criticized claimant for not speaking to her about it. Exhibit 1 at
70. Claimant told her that he was “falling apart” over the incident and that the lack of supervision and
support he perceived caused him to feel “shamed” and “victimized.” Exhibit 1 at 70. Later that day,

L 1f the employer has not yet received Exhibit 1, the employer should contact EAB and request a copy of the exhibit. EAB
will then transmit and/or mail a copy to the employer.
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claimant learned from the human resources department that his access to certain medical records had
been suspended, which made it impossible for him to provide necessary patient documentation to
providers, a function of his job as a study coordinator. Before leaving work that day, some debris from
the ceiling in claimant’s office fell into claimant’s eye, irritating it and causing him pain.

(7) On September 17, 2019, claimant called in sick and did not report for work. He had been
experiencing lingering pain in his eye, increased blood pressure, chills, and night sweats.

(8) On September 18, 2019, claimant went to urgent care for his symptoms and was told he might be
experiencing “PTSD” and had “extremely high blood pressure.” Transcript at 18. The provider
submitted a worker’s compensation claim form on claimant’s behalf for sleep difficulties, nausea, and
hypertension. The provider authorized claimant to be on medical leave from work from September 18,
2019 to October 5, 2019. On September 19, 2019, a worker’s compensation claim form was submitted
on claimant’s behalf for his eye pain and headaches.

(9) On or about October 5, 2019, claimant’s worker’s compensation claims were denied. On or about
October 7, 2019, the employer’s HR department communicated with claimant by email and sent
claimant Family and Medical Leave Act (FMLA) paperwork because claimant had not yet been released
to return to work. On October 28, 2029, the employer received medical certification for claimant’s
leave. Claimant’s physician backdated claimant’s leave to September 18, 2019. Claimant’s FMLA leave
was scheduled to end on December 10, 20109.

(10) The HR department also communicated with claimant by email because his physician had indicated
to the employer that a return to work was possible on January 2, 2020. The employer offered claimant an
extension of his leave to January 2, 2020 under the Americans with Disabilities Act (ADA) after
claimant’s physician provided the necessary documentation for such leave. The leave was approved, but
scheduled to end on January 2, 2020.

(11) While claimant was on medical leave, he communicated with the employer’s human resources staff
and requested clarification from the employer’s chief human resources officer about workplace changes
he believed were necessary before he could safely return to work. Claimant believed his work
environment was unsafe and hostile, and it lacked the supervision needed to make it safe and non-
hostile. The staff person claimant spoke to told claimant she would speak to the chief human resources
officer about claimant’s requested changes. Exhibit 1 at 20. However, claimant never received a
response from human resources chief about his inquiry. Exhibit 1 at 20.

(12) On January 1, 2020, claimant submitted a letter of resignation, effective January 2, 2020, to the
employer’s human resources department. Claimant resigned because he believed the work environment
had become progressively hostile toward him and because he had not received any communication from
the employer about what he believed were necessary changes that needed to be made before he would
feel safe to return to work.

CONCLUSIONS AND REASONS: Order No. 20-Ul-152975 is reversed and this case is remanded to
OAMH for further development of the record.
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A claimant who leaves work voluntarily is disqualified from the receipt of benefits unless they prove, by
a preponderance of the evidence, that they had good cause for leaving work when they did. ORS
657.176(2)(c); Young v. Employment Department, 170 Or App 752, 13 P3d 1027 (2000). “Good cause . .
. 1s such that a reasonable and prudent person of normal sensitivity, exercising ordinary common sense,
would leave work.” OAR 471-030-0038(4) (September 22, 2020). “[T]he reason must be of such gravity
that the individual has no reasonable alternative but to leave work.” OAR 471-030-0038(4). The
standard is objective. McDowell v. Employment Department, 348 Or 605, 612, 236 P3d 722 (2010).
Claimant had bipolar disorder, hypertension, and had lost an eye, permanent or long-term “physical or
mental impairment[s]” as defined at 29 CFR §1630.2(h). A claimant with an impairment who quits work
must show that no reasonable and prudent person with the characteristics and qualities of an individual
with such impairments would have continued to work for their employer for an additional period of
time.

Order No. 20-UI-152975 concluded that claimant quit work without good cause, reasoning:

Claimant left work because the changes he wanted made at the workplace had not occurred. The
changes claimant wanted at the workplace had not occurred because he had not met with his
supervisors to discuss the desired changes. Claimant believed he would not be safe at work unless
the supervision he needed was in place... Although claimant faced a grave situation, he did not
explore reasonable alternatives to quitting. The employer advised claimant that it would discuss his
workplace concerns with him after he returned from medical leave. A reasonable and prudent
person with claimant’s mental impairment would have returned to work to discuss the workplace
accommodations he needed with the employer prior to leaving work. Because he refused to try a
reasonable alternative before quitting, claimant has not established good cause.?

However, the order under review was reached without consideration of Exhibit 1. Exhibit 1 shows that
while claimant was on medical leave, he communicated with the employer’s human resources staff and
requested clarification from the employer’s chief human resources officer about workplace changes he
believed were necessary before he could safely return to work. Exhibit 1 at 20. However, the record fails
to show if claimant understood that the employer was not willing to discuss his workplace concerns and
requested changes until after he returned to work. After the employer’s witness testified that “we let him
know” that the employer was unwilling to discuss requested changes until after claimant returned to
work, the ALJ asked the witness, “did [claimant] understand that?” to which the witness replied “I don’t
know.” Transcript at 48. On remand, additional inquiry is necessary to determine why, if the witness did
not know if claimant understood that the employer was not willing to discuss requested changes until
after he returned to work, additional communications with claimant clarifying that condition were not
made. Additional inquiry regarding whether claimant understood that condition or whether any of the
“30 emails” the witness stated claimant sent during his leave reflected such an understanding also is
necessary. Transcript at 49.

The record shows that the employer granted claimant leave under the ADA after his FMLA leave ran
out. On remand, additional inquiry is necessary to determine whether required discussions regarding
reasonable workplace accommodations under the ADA are required to take place in person before any
leave under that law is exhausted. The record also fails to show whether claimant’s physician indicated
to the employer that there were workplace accommodations that needed to be made, in light of

2 Order No. 20-UI-152975 at 5.
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claimant’s bipolar disorder or PTSD, for claimant to return to work. On remand, the record must be
developed as to whether a reasonable and prudent person with bipolar disorder and PTSD would
consider returning to work without accommaodations in place as a reasonable alternative to quitting work
under the circumstances described in this case.

ORS 657.270 requires the ALJ to give all parties a reasonable opportunity for a fair hearing. That
obligation necessarily requires the ALJ to ensure that the record developed at the hearing shows a full
and fair inquiry into the facts necessary for consideration of all issues properly before the ALJ in a case.
ORS 657.270(3); see accord Dennis v. Employment Division, 302 Or 160, 728 P2d 12 (1986). Because
further development of the record is necessary for a determination of whether claimant had good cause
for leaving work when claimant did, Order No. 20-UI-152975 is reversed, and this matter is remanded.

DECISION: Order No. 20-UI-152975 is set aside, and this matter remanded for further proceedings
consistent with this order.

J. S. Cromwell and D. P. Hettle;
S. Alba, not participating.

DATE of Service: October 8, 2020

NOTE: The failure of any party to appear at the hearing on remand will not reinstate Order No. 20-Ul-
152975 or return this matter to EAB. Only a timely application for review of the subsequent order will
cause this matter to return to EAB.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.
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@plmt Understanding Your Employment
partment o
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AHRSEMEN RIS . DREAP AR R, AGLRRASL EFRRA . WREAR A
e, G DAL IR RS U, AR X L URTABE SR H RIVA R HE

Traditional Chinese

HEE - AHREEEENRERE S, MREAHAARRR, LB E LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, [ M _E BRI BB Y R AR A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay l1ap tire. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dworc viét ra & cudi quyét dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revisién Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HeNnoOHATHO —
HemeasieHHo obpatuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bel He cornacHbl C NPUHATHIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro PeweHunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHNS.
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Khmer

GANGRUIS — WUGAEEISNISTUU M IUHATUILNESMSMANIHIUINAHA (U SIDINNAERSS
WUHNUGRMIEGIS: AJUSAGHANN:RYMIZZIANMINIMY I [UUSITINAERBSWILUUGIMSifuGH
FUIGIS IS INNAEAMGIAMRGH RGN sMiNSaufigiHimmywHnnigginnit Oregon ENWHSIAMY
B HNNSiE Ui NGH LIS GRIHTIS:

Laotian

SRk TE - ﬂﬂL"Iﬂﬁ]lJl_IJJEJfUﬂUEﬂUL‘"mUEj‘,LIRDUEmBﬂﬂUmDﬂjjﬂDQSjmﬂU I]"l?.ﬂ"lUUEGﬂ'ﬂﬂ’mOﬁl_llJ mammmmmmuwumuumw
amewmumjj"mcﬁwmwm ‘I']“WEH“UJUE?JUJOU"WE]“]HO?JDU UT‘]‘LJEJ“].U"]C]EJUﬂ“’lij”’3"1“]MU]UU]O?JE“]E’IO&UU"I?J"TJJBUWBDQO Oregon (s
EOUUMNUDCTLUﬂﬂEE‘LIulﬂEﬂUSﬂt@Uﬂ@Mlﬂ’]&JeejﬂﬂmﬂﬁMU

Arabic

g5y Al e 395 Y S 13 5 0l Jeall e Jlia el Joc 1A 13 ngi o 13 el Aalal) Al A Jle S 61l T
)1)9.” Jé.u.\:‘;)_‘.a.‘ll x_Illi.Lh;:.)‘}Tl)‘CL'uLI.iu_‘.jd}i_ﬂi)lql_'-_‘iuug‘_fll:ﬂ.pas;a.j:ﬂmy&n :u;'l).a.ﬂ‘_gjs..i

Farsi

o 3 R a8l s aladin al s ala 8 il L aloaliBl g (38 se area’ ol b 81 218 o B0 Ll o 80 sl e paSa pl g
S I st Gl 50 &) Il anad ool 1l Gl 50 25 se Jeadl ) i 31 ealiiad L gl 55 e sl il oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311

Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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