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Affirmed
Disqualification

PROCEDURAL HISTORY: On June 30, 2020, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant quit work without
good cause and was disqualified from receipt of benefits effective May 24, 2020 (decision # 165716).
Claimant filed atimely request for hearing. On July 22, 2020, ALJ Meerdink conducted a hearing and
issued Order No. 20-UI-152438, concluding that claimant quit without good cause but modifying the
effective disqualification date to June 14, 2020. On August 9, 2020, claimant filed an application for
review with the Employment Appeals Board (EAB).

WRITTEN ARGUMENT: Claimant did not declare that she provided a copy of her argument to the
opposing party or parties as required by OAR 471-041-0080(2)(a) (May 13, 2019). The argument also
contained information that was not part of the hearing record, and did not show that factors or
circumstances beyond claimant’s reasonable control prevented her from offering the information during
the hearing as required by OAR 471-041-0090 (May 13, 2019). EAB considered only information
received into evidence at the hearing when reaching this decision. See ORS 657.275(2).

Claimant asserted that the hearing proceedings were unfair or the ALJ was biased. EAB reviewed the
hearing record in its entirety, which shows that the ALJ inquired fully into the matters at issue and gave
all parties reasonable opportunity for a fair hearing as required by ORS 657.270(3) and (4) and OAR
471-040-0025(1) (August 1, 2004).

FINDINGS OF FACT: (1) Claimant worked for Indian Head Casino (the employer) from March 16,
2020 until June 18, 2020. The employer primarily hired claimant to work in their lounge as a bartender.

(2) Claimant lived in Redmond, Oregon, which is approximately a 41 mile one-way drive to the
employer’s casino in Warm Springs, Oregon. Claimant’s vehicle averaged 10 miles per gallon of
gasoline. In June 2020, the average price of gasoline in claimant’s area was $2.30 per gallon.

(3) On March 18, 2020, the employer closed its casino due to the COVID-19 pandemic and temporarily
laid off its employees.

(4) OnJune 17, 2020, the employer recalled claimant and its other employees to the casino for work.
When claimant reported to work that day, she learned that the employer would not be reopening the
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lounge, and that she was instead assigned to work as a coffee station attendant. The coffee station role
paid the same wage of $12.00 per hour as the lounge did, but coffee station attendants were generally
expected to earn less in tips than bartenders in the lounge.

(5) Claimant determined that she could not afford to continue commuting to the casino without the
larger tips that bartenders could expect, and quit on June 18, 2020.

CONCLUSIONS AND REASONS: Claimant quit without good cause and is disqualified from
benefits.

A claimant who leaves work voluntarily is disqualified from the receipt of benefits unless they prove, by
a preponderance of the evidence, that they had good cause for leaving work when they did. ORS
657.176(2)(c); Young v. Employment Department, 170 Or App 752, 13 P3d 1027 (2000). “Good cause...
is such that a reasonable and prudent person of normal sensitivity, exercising ordinary common sense,
would leave work.” OAR 471-030-0038(4) (December 23, 2018). “[Tlhe reason must be of such gravity
that the individual has no reasonable alternative but to leave work.” OAR 471-030-0038(4). The
standard is objective. McDowell v. Employment Department, 348 Or 605, 612, 236 P3d 722 (2010). A
claimant who quits work must show that no reasonable and prudent person would have continued to
work for their employer for an additional period of time.

Order No. 20-UI-152438 concluded that because claimant “did not establish that the cost of traveling to
work... was greater than the wages she [would have earned], she did not face a reason of such gravity
that she had no reasonable alternative but to quit.! The order under review appears to rest its analysis on
OAR 471-030-0038(5)(e), which mandates, in relevant part, that “if an individual leaves work due to a
reduction in hours, the individual has left work without good cause... unless the cost of working exceeds
the amount of remuneration received.” However, the record indicates that claimant left work due to a
reduction in pay, rather than hours, and as such this section of the rule does not apply here.

Notably, OAR 471-030-0038(5)(d), which addresses leaving work due to a reduction in pay, is also
inapplicable here:

This section applies only when the employer reduces the rate of pay for the position the
individual holds. It does not apply when an employee’s earnings are reduced as a result of
transfer, demotion or reassignment.

OAR 471-030-0038(5)(d)(A). Because claimant left work due to a reduction in pay that resulted from a
reassignment, the scenario must be analyzed under the standard framework of OAR 471-030-0038(4).

Claimant testified that her shifts were scheduled from 6:00 p.m. until 1:00 or 1:30 a.m. Assuming that
she took a legally-required unpaid 30-minute meal break? during each shift, her gross earnings before

1 Order No. 20-UI-152438 at 2.

2 See OAR 839-020-0050(2)
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tips® would have been between $78.00 and $84.00 daily. Order No. 20-UI-152438 correctly determined
that, based on the figures claimant provided, claimant would have spent roughly $18.86 on fuel to get to
work each day. The record does not indicate how much claimant would have likely earned in tips if she
had continued in her original role as a bartender, and as such it is impossible to determine how much
less she would have earned as a coffee station attendant. However, regardless of the difference in pay,
the record is clear that claimant would nevertheless have been able to take home some pay. While it was
unfortunate that the reassignment affected claimant’s tip-earning potential, the fact that claimant would
have earned less than she had originally anticipated was not a situation of such gravity that a similarly
situated reasonable and prudent person would have felt they had no reasonable alternative but to leave
work. As such, claimant quit work without good cause and is disqualified from benefits.

DECISION: Order No. 20-UI-152438 is affirmed.

J. S. Cromwell and S. Alba;
D. P. Hettle, not participating.

DATE of Service: September 1, 2020

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https//www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.

3 Claimant testified that she assumed that coffee station attendants were not tipped. The employer’s witness testified that in
fact the attendants earned an average of $3.08 per hour in tips, suggesting that claimant’s actual gross earnings would have
been $15.08 per hour. Audio record at 23:25. For purposes ofthis analysis, however, the un-tipped wage is used because
claimant appears to have considered that rate when deciding to quit.
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@Jffﬁ@gﬁ% Understanding Your Employment
epartment L
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR R EmE R R Ge. QOREAAARI R, WK ASL LR AR, QEOREAFREILH
o, BT DUZ BGZ I A R T BRI UE L, TR e XM URVABERE VA R S

Traditional Chinese

EE - ARG EENRERE . WMREAU AR, SR ERFERE. WREAFRZH
TRy T DUHZ IEGZHIIRAS T S R, R M R N L SRE B SR H w5 8 FEE

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha ¥ - Quyét dinh nay anh hudng dén tro' cap that nghiép clia quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Cao Viéc Lam ngay lap tirc. Neu quy vi khong dong y véi quyét dinh nay, quy vi co thé nop
Don Xin Tai Xét Tw Phap v&i Toa Khang Cao Oregon theo cac huwéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decision, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHuMaHve — [JaHHOe pelueHne BnunsieT Ha Bawe nocobue no 6espabotuue. Ecnm peleHne Bam HEMOHSATHO —
HemeaneHHo obpaTtuTech B AnennsumoHHbin KomuteT no TpyaoycTponcTBy. Ecrm Bl He cormacHbl € NPUHATLIM
peLleHneM, Bbl MOXeTe noaatb Xogatancteo o [NepecmoTtpe CynebHoro PeweHns B AnennaumonHeii Cyg wrata
OperoH, crnegys MHCTPYKLMSAM, ONMCaHHBLIM B KOHLLE PeLLEHMS.
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Khmer

BANGAIS — 1EUGH UHGIS s SHUTMIUE THADINE SHISMBNIHIUANANAEAY [SIDINAEASS
WIUATTUGHRUNEEIS: AJUHNAGHELN:RYMIGGINNMANIMYI U SITNAFABS WL RIUGIMSUGH
FIIHBIS S INNAERMGEAMRTR I8 sMIN SR M AgiHimmywHnNIZgiaNit Oregon ENWHSIAMY
eGSR UanUnSINGUUMBISIUGHA UPEIS:

Laotian

B7la - ﬂ“’ImOSDD.UEJLJﬂ”EﬂUmﬂUEj‘LI%DEJEWST]“]JJ?J’ID“Ijj"IU?BjU‘I"IU I']’ltﬂ“lﬂJUi"’ﬂ’ﬂﬂ“]ﬂOgj‘UU ﬂ”ammmmmﬂa“w“mu”mw
BmBUﬂﬂU’ﬂ‘]jj’]‘LﬁUmUm mmﬂuunmmmmmmm‘u znm:ﬂmmuumaejom‘uznuznawmmm:mmmuamemn Oregon [
i(ﬂUU&C’IUOC’T“]UE]“’IEE‘JJ&J"IU]USN‘EO@L"IB‘UU]“]EJES_‘]EWE’]O&U‘U.

Arabic

@Jﬂﬁsﬂ,}s)i)ﬂilhgu_lcéﬁ'lj.' Yoo 1) }s)ea\j..;.-j'l._ch.)l_u.;__‘hl;.a.Lj._miUlﬁillﬁ@#i_h_bui_dﬁ«duﬂm e ).Ie.IJS )1)5.“1_43
)1)&11L15A|MJ_~¢‘11»_11_L&) CQJL}&U-QJH)QL\JMNMM}J&MM‘)&HJ

Farsi

Sl b RN a8l ahadind Ll ala 3 il L alaliBl cafiug (88 se apenad ol b R0 0K 0 HE0 LS o 80 gl 3e i aSa il -4 g
A€ I st Gl 5 & ) I8 et sl 1l Gl 50 2sm se Jeadl s 3l ealiiud L adl 55 e ol Sl a8

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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