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Reversed & Remanded

PROCEDURAL HISTORY: On June 26, 2020, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant quit work without
good cause and was disqualified from receipt of benefits effective December 29, 2019 (decision #
113524). Claimant filed a timely request for hearing. On July 15, 2020, ALJ Shoemake conducted a
hearing, and on July 21, 2020 issued Order No. 20-UI-152354, affirming decision # 113524. On August
3, 2020, claimant filed an application for review with the Employment Appeals Board (EAB).

WRITTEN ARGUMENT: Claimant did not declare that they provided a copy of their argument to the
opposing party or parties as required by OAR 471-041-0080(2)(a) (May 13, 2019). The argument also
contained information that was not part of the hearing record, and did not show that factors or
circumstances beyond claimant’s reasonable control prevented them from offering the information
during the hearing as required by OAR 471-041-0090 (May 13, 2019). EAB considered only
information received into evidence atthe hearing when reaching this decision. See ORS 657.275(2).

The parties may offer new information (such as the substance of claimant’s written argument) into
evidence atthe remand hearing. At that time, it will be determined if the new information will be
admitted into the record. The parties must follow the instructions on the notice of the remand hearing
regarding documents they wish to have considered at the hearing. These instructions will direct the
parties to provide copies of such documents to the ALJ and the other parties in advance of the hearing at
their addresses as shown on the certificate of mailing for the notice of hearing.

FINDINGS OF FACT: (1) Claimant worked as a hair stylist and colorist for A Beautiful People
Company (the employer) from January 1, 2019 until late 2019 or early 2020. Claimant had previously
worked at the same salon under different business ownership since 2006.

(2) On November 17, 2019, claimant took a personal leave of absence for health reasons. She sent her
manager a text message indicating the same.

(3) At some point on or after November 17, 2019, the owner of the business contacted claimant via text

message regarding the leave of absence and told claimant that it sounded like she was quitting. Claimant
denied that she was quitting, and informed the owner that she would return to work on January 2, 2020.
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(4) On December 16, 2019, the owner told claimant via text message that she would have to agree to
several conditions before returning to work, including accepting a reduced commission rate, lowering
her haircut prices, and confirming that she would not bring alcohol to work or otherwise come to work
impaired. Claimant did not agree to these terms.

(5) Claimant never returned to work. At some point after January 2, 2020, claimant returned to the salon
to retrieve her belongings.

CONCLUSIONS AND REASONS: Order No. 20-UI-152354 is reversed and remanded to OAH for
further development of the record.

Order No. 20-UI-152354 concluded that claimant’s work separation was a voluntary leaving, and that
claimant voluntarily left work without good cause. However, additional information is needed to
determine the nature of the work separation and, if claimant did quit her job, whether claimant had good
cause to quit work when she did; or alternately, if the work separation was a discharge, if the employer
discharged claimant for misconduct.

If the employee could have continued to work for the same employer for an additional period of time,
the work separation is a voluntary leaving. OAR 471-030-0038(2)(a) (December 23, 2018). If the
employee is willing to continue to work for the same employer for an additional period of time but is not
allowed to do so by the employer, the separation is a discharge. OAR 471-030-0038(2)(b).

Information on the record is currently insufficient to determine not only whether claimant quit or was
discharged, but also when the separation actually occurred. In his testimony, the owner contended that
claimant’s employment ended on November 17, 2019, and characterized claimant’s planned January 2,
2020 return to work as a “rehire.” Transcript at 31. By contrast, the employer’s former manager (to
whom claimant reported at the time of the events at issue here) testified that claimant was still employed
while on leave, and that her position had not been terminated. Transcript at 40. All three witnesses at the
hearing testified that claimant refused to accept the owner’s conditions for her return to work.

In short, the record presents two possible but mutually-exclusive scenarios: either the employment
relationship was severed on or shortly after November 17, 2019 when claimant began her leave of
absence; or else the employment relationship was severed when claimant definitively refused the
employer’s return-to-work conditions. Because the parties contest the nature of the separation, due
inquiry on remand should be made into other actions the parties took that would tend to support a
finding one way or the other. The record should therefore be developed to determine, for instance: when
the owner first learned about claimant’s leave of absence; on what schedule the employer typically paid
its employees; when claimant’s final paycheck was issued; whether any of claimant’s employment
benefits (such as health insurance) continued through her leave of absence and when they were
terminated; and when claimant’s employment status was changed in any accounting, payroll, or similar
software that the employer used. The record should also be further developed to identify, with as much
precision as possible, the dates of the relevant events in the timeline as well as the text messages in
Exhibit 1.

If the record on remand shows that the employment relationship was severed on or shortly after
November 17, 2019, the facts currently on the record would suggest that claimant was discharged.
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Conversely, if the record on remand demonstrates that the employment relationship continued until the
date on which claimant refused the employer’s conditions, the facts currently on the record would
suggest that continuing work was available and that, in refusing to accept it, claimant quit. The record
should be developed to anticipate both of these possibilities.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a). ““[W]antonly negligent’
means indifference to the consequences of an act or series of actions, or a failure to act or a series of
failures to act, where the individual acting or failing to act is conscious of his or her conduct and knew
or should have known that his or her conduct would probably result in a violation of the standards of
behavior which an employer has the right to expect of an employee.” OAR 471-030-0038(1)(c).

If appropriate, inquiry should be made as to what led the employer to decide to discharge claimant, and
when that decision was made. Did the employer, for instance, sever the employment relationship under a
genuine but mistaken belief that claimant had intended to quit; was it in response to circumstances
surrounding her leave of absence (such as its sudden announcement or her failure to provide the
supporting documentation the owner had requested); or for some other reason? Finally, inquiry should
made as to whether claimant had previously been warned for or engaged in similar behavior, and
regarding any other factors that would tend to support a finding of misconduct.

Should the record on remand support the conclusion that claimant quit, the record must also be
sufficiently developed to determine whether or not claimant quit for good cause. A claimant who leaves
work voluntarily is disqualified from the receipt of benefits unless they prove, by a preponderance of the
evidence, that they had good cause for leaving work when they did. ORS 657.176(2)(c); Young v.
Employment Department, 170 Or App 752, 13 P3d 1027 (2000). “Good cause . . . is such that a
reasonable and prudent person of normal sensitivity, exercising ordinary common sense, would leave
work.” OAR 471-030-0038(4). “[Tlhe reason must be of such gravity that the individual has no
reasonable alternative but to leave work.” OAR 471-030-0038(4). The standard is objective. McDowell
v. Employment Department, 348 Or 605, 612, 236 P3d 722 (2010). A claimant who quits work must
show that no reasonable and prudent person would have continued to work for their employer for an
additional period of time.

Claimant has already testified conclusively that she was not willing to work at the lower rate that the
employer offered. In order to determine the impact that the lower rate would have had on claimant,
however, inquiry must be made into how her compensation had been structured prior to her leave of
absence (e.g. if she was paid a base salary, or worked on straight commission), how that translated into
dollar amounts, and likewise how much less claimant stood to make in actual dollar amounts if she had
accepted the lower rate. The record should also be further developed to confirm whether claimant
objected to any of the other terms that the employer offered to her, or whether she rejected them solely
(or primarily) because of the commission decrease. Finally, the record should be developed as to why
claimant considered the employer’s proposed changes to claimant’s compensation structure to be a
grave situation such that no reasonable and prudent person would have accepted the changes.

Page 3
Case # 2020-U1-10086



EAB Decision 2020-EAB-0564

ORS 657.270 requires the ALJ to give all parties a reasonable opportunity for a fair hearing. That
obligation necessarily requires the ALJ to ensure that the record developed at the hearing shows a full
and fair inquiry into the facts necessary for consideration of all issues properly before the ALJ in a case.
ORS 657.270(3); see accord Dennis v. Employment Division, 302 Or 160, 728 P2d 12 (1986). Because
further development of the record is necessary for a determination of whether claimant quit for good
cause (including whether claimant had reasonable alternatives to quitting), Order No. 20-UI-152354 is
reversed, and this matter is remanded.

DECISION: Order No. 20-UI-152354 is set aside, and this matter remanded for further proceedings
consistent with this order.

J. S. Cromwell and S. Alba;
D. P. Hettle, not participating.

DATE of Service: August 31, 2020

NOTE: The failure of any party to appear at the hearings on remand will not reinstate Order No. Order
No. 20-UI-152354 or return this matter to EAB. Only atimely application for review of the subsequent
order will cause this matter to return to EAB.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https//www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey.
You can access the survey using a computer, tablet, or smartphone. If you are unable to complete the
survey online and need a paper copy of the survey, please contact our office.

Page 4
Case # 2020-U1-10086


https://www.surveygizmo.com/s3/5552642/EAB-Customer-Service-Survey

EAB Decision 2020-EAB-0564

@Jffﬁ@gﬁ% Understanding Your Employment
epartment L
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR R EmE R R Ge. QOREAAARI R, WK ASL LR AR, QEOREAFREILH
o, BT DUZ BGZ I A R T BRI UE L, TR e XM URVABERE VA R S

Traditional Chinese

EE - ARG EENRERE . WMREAU AR, SR ERFERE. WREAFRZH
TRy T DUHZ IEGZHIIRAS T S R, R M R N L SRE B SR H w5 8 FEE

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha ¥ - Quyét dinh nay anh hudng dén tro' cap that nghiép clia quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Cao Viéc Lam ngay lap tirc. Neu quy vi khong dong y véi quyét dinh nay, quy vi co thé nop
Don Xin Tai Xét Tw Phap v&i Toa Khang Cao Oregon theo cac huwéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decision, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHuMaHve — [JaHHOe pelueHne BnunsieT Ha Bawe nocobue no 6espabotuue. Ecnm peleHne Bam HEMOHSATHO —
HemeaneHHo obpaTtuTech B AnennsumoHHbin KomuteT no TpyaoycTponcTBy. Ecrm Bl He cormacHbl € NPUHATLIM
peLleHneM, Bbl MOXeTe noaatb Xogatancteo o [NepecmoTtpe CynebHoro PeweHns B AnennaumonHeii Cyg wrata
OperoH, crnegys MHCTPYKLMSAM, ONMCaHHBLIM B KOHLLE PeLLEHMS.
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Khmer

BANGAIS — 1EUGH UHGIS s SHUTMIUE THADINE SHISMBNIHIUANANAEAY [SIDINAEASS
WIUATTUGHRUNEEIS: AJUHNAGHELN:RYMIGGINNMANIMYI U SITNAFABS WL RIUGIMSUGH
FIIHBIS S INNAERMGEAMRTR I8 sMIN SR M AgiHimmywHnNIZgiaNit Oregon ENWHSIAMY
eGSR UanUnSINGUUMBISIUGHA UPEIS:

Laotian

B7la - ﬂ“’ImOSDD.UEJLJﬂ”EﬂUmﬂUEj‘LI%DEJEWST]“]JJ?J’ID“Ijj"IU?BjU‘I"IU I']’ltﬂ“lﬂJUi"’ﬂ’ﬂﬂ“]ﬂOgj‘UU ﬂ”ammmmmﬂa“w“mu”mw
BmBUﬂﬂU’ﬂ‘]jj’]‘LﬁUmUm mmﬂuunmmmmmmm‘u znm:ﬂmmuumaejom‘uznuznawmmm:mmmuamemn Oregon [
i(ﬂUU&C’IUOC’T“]UE]“’IEE‘JJ&J"IU]USN‘EO@L"IB‘UU]“]EJES_‘]EWE’]O&U‘U.

Arabic

@Jﬂﬁsﬂ,}s)i)ﬂilhgu_lcéﬁ'lj.' Yoo 1) }s)ea\j..;.-j'l._ch.)l_u.;__‘hl;.a.Lj._miUlﬁillﬁ@#i_h_bui_dﬁ«duﬂm e ).Ie.IJS )1)5.“1_43
)1)&11L15A|MJ_~¢‘11»_11_L&) CQJL}&U-QJH)QL\JMNMM}J&MM‘)&HJ

Farsi

Sl b RN a8l ahadind Ll ala 3 il L alaliBl cafiug (88 se apenad ol b R0 0K 0 HE0 LS o 80 gl 3e i aSa il -4 g
A€ I st Gl 5 & ) I8 et sl 1l Gl 50 2sm se Jeadl s 3l ealiiud L adl 55 e ol Sl a8

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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