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Reversed
Disqualification

PROCEDURAL HISTORY: On December 12, 2019, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding the employer discharged claimant
for misconduct, and disqualifying claimant from benefits effective October 6, 2019 (decision # 84551).
Claimant filed atimely request for hearing. On February 7, 2020, February 24, 2020, and February 27,
2020, ALJ Murdock conducted a hearing, and on March 6, 2020 issued Order No. 20-UI-145816,
reversing decision # 84551 and concluding that claimant’s discharge was not for misconduct. On March
10, 2020, the employer filed an application for review with the Employment Appeals Board (EAB).

EAB did not consider the employer’s written argument when reaching this decision because they did not
include a statement declaring that they provided a copy of their argument to the opposing party or
parties as required by OAR 471-041-0080(2)(a) (May 13, 2019).

FINDINGS OF FACT: (1) The Department of the Air Force employed claimant as a general engineer
from October 1, 2018 to October 8, 20109.

(2) Claimant and the employer disagreed with respect to many aspects of claimant’s employment,
ncluding, among many other things, claimant’s chan of command and use of disabled veterans leave
(DVL). Claimant insisted that the way he understood matters was correct, and that the employer was
wrong, discriminating against him, and/or violating his reasonable accommodations.

(3) The employer expected claimant to report to work when scheduled to work, and to notify his
supervisor each day he was absent. The employer also expected claimant to code his absences
appropriately, for example, when using sick leave, DVL, annual leave, and when absent without leave.

(4) OnJanuary 16, 2019, claimant sent a text to his first-line supervisor, Captain D., that he was sick and
would not work that day. OnJanuary 17, 2019, claimant did not report to work or notify Captain D. that
he was sick or would be off work that day. Later that day, Captain D. sent a text to claimant asking for
his status, and claimant later replied that he was still sick.
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(5) In response to claimant’s January 17t absence without notice, Captain D. sent an email to claimant
“clearly communicating” his expectations with respect to taking leave, and notifying claimant that his
January 17t leave would be marked as “absence without leave.” Exhibit 1. Captain D. also sent text
messages to claimant on January 17t one telling claimant to look for the email, and a second telling
claimant to call him at a specified time on January 18th,

(6) OnJanuary 18, 2019, claimant did not work or notify the employer that he would be absent. He was
supposed to telecommute that day, but did not call Captain D. at the specified time as instructed, and
was not logged into Skype as would be expected if he was actually working that day.

(7) Later that day claimant and Captain D. spoke on the phone. During that call, Captain D. told
claimant that he was being marked as absent without leave for his January 17t and January 18th
absences. Claimant disagreed with the captain and wanted his January 16" sick call to apply to the other
two absences and complained that the captain’s “shifting expectations” had left things unclear. Captain
D. directed claimant to read his January 17" email regarding his expectations, and reiterated that the
January 17t and 18" absences were without leave. Claimant responded by stating, “Ok.” Exhibit 1.

(8) Claimant subsequently claimed on time cards that he had worked on January 16", January 17t and
January 18", even though he had not. Captain D. instructed that claimant’s time cards be modified to
reflect that claimant was sick on January 16" and absent without leave on January 17t and January 18t".

(9) OnJanuary 30, 2019, while Captain D. was on paternity leave, claimant asked a sergeant to change
his time card entries for January 17t and January 18t to sick leave. Claimant falsely told the sergeant
that Captain D. had approved the change, even though he knew Captain D. had not done so. The
sergeant contacted Captain D., who told the sergeant not to change claimant’s time card.

(10) On February 27, 2019, claimant took the day off because of inclement weather. Captain D. told
claimant he would need to use leave to cover the absence because the base was still open despite the
weather. Claimant claimed sick leave to cover that absent, even though he was not absent because he
was sick. On February 28, 2019, Captain D. instructed claimant to correct the leave request from sick
leave to annual leave during the next pay period.

(11) In mid-July 2019, claimant again attempted to change his January 17t absence from absent without
leave to DVL. He also attempted to change his February 27t absence from annual leave to DVL.
Captain D. had not authorized either of those changes, and the changes were contrary to prior
instructions Captain D. had given him.

(12) Captain D. noticed claimant’s attempt and emailed the group to clarify that the January 17" and
February 27t absences were not to be marked as DVL. Claimant then approached Lieutenant Colonel
C., Captain D.’s superior and claimant’s third-tier supervisor, to try to persuade her to overrule Captain
D. Lieutenant Colonel C. told claimant she would not countermand Captain D., claimant’s immediate
supervisor. Only after Lieutenant Colonel C. refused to take action did claimant cease trying to claim the
January 17" and February 27t absences as DVL.
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(13) Upon being hired, the employer notified claimant of his chain of command. Claimant spent the first
three months of his employment refusing to recognize his chain of command on belief that the
designated chain of command was incorrect. Claimant was aware of his chain of command even though
he continued to disagree with fit.

(14) On August 16, 2019, claimant sent an email to Colonel L., the fourth-tier supervisor in his chain of
command. Claimant’s email did not include any of the three supervisors preceding Colonel L. in
claimant’s chamn of command.

(15) On August 19, 2019, Lieutenant Colonel C. sent an email to claimant stating, in pertinent part:
I would also like to remind you that you work in a military organization that has a clear chain

of command/supervision line. Anything having to do with the mission of the . . . [s]quadron
should be communicated to the following in this order:

1. Capt D[]
2. Mr. T[]
3. LtColC[]

It is completely inappropriate for you to address the Mission Support Group Commander
directly about specific project concerns that have not been discussed with the three
supervisors above.

Exhibit 5.

(16) On August 21, 2019, Colonel L. replied to claimant’s email stating, “You should attempt to resolve
all issues within your immediate chain of command. Direct report to me . .. is not an option that | am
considering . . . | ask that you continue to bring your concerns to your supervision and work through
them in a professional manner . ..” Exhibit 7. Colonel L.’s email also stated that claimant was being
“extremely unprofessional and I will not tolerate it.” Exhibit 7.

(17) Later the same day, claimant replied to Colonel L.’s email despite the August 19t and August 21t
emails telling him not to contact Colonel L. Claimant indicated in the email that he was refusing to
follow the chain of command because his supervision was his concern, so “it falls to outside sources to
resolve those concerns.” Exhibit 7. Claimant also stated, “To be clear, what is your immediate action?
Should T go home?” Exhibit 7. Colonel L. responded, “no you should not go home. I am not even sure
why you would suggest that. You should follow the work schedule and plan outlined by your
supervision. If you are confused you can call Capt D[], Mr. T[] and LtCol C[]. If after attempting contact
with all three and you can’t reach them, then Chief C[] will take your concerns and relay them to me.”
Exhibit 7.

(18) In early September 2019, the employer submitted documentation regarding claimant’s conduct to
its legal team for review. Effective October 1, 2019, the employer conditionally removed claimant from
his position based upon his conduct, including the conduct described herein. Claimant asked that the
removal decision be reviewed. The employer reviewed the decision, and, on October 9, 2019, Colonel L.
notified claimant that he was being discharged from employment effective that day.
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CONCLUSIONS AND REASONS: The employer discharged claimant for misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a) (December 23, 2018).
“[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to act is conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c). Isolated instances of poor judgment and good faith errors are not misconduct. OAR
471-030-0038(3)(h).

The order under review concluded that claimant’s discharge was not for misconduct because although “a
series of events [] resulted in supervisors and claimant having difficulty working together”, “[c]laimant
believed he was complying with rules, regulations and procedures and advocating for himself with
respect to his pay, position and job duties, as well as asserting himself when he felt his supervisors were
discriminating against him or failing as leaders in other ways.” Order No 20-UI-145816 at 5. The record

does not support that conclusion.

The employer had the right to expect claimant to comply with lawful instructions, and refrain from
insubordination. The totality of the evidence suggests that claimant was aware of those expectations.

On January 17th, Captain D. notified claimant via email that his January 17th absence was without leave.
On January 18t Captain D. reiterated the same thing, and claimant replied, “Okay.” Notwithstanding
Captain D.’s instructions and claimant’s acknowledgment of the same, claimant thereafter on three
occasions attempted to undermine that instruction, first by certifying on his time card for that date that
he had actually worked on January 17th, second in late January 2019 when claimant falsely told a
sergeant that Captain D. had authorized his January 17t absence to be recorded as sick leave instead of
absence without leave, and third in mid-July when he tried to re-code his January 17t absence as DVL.

On February 27t claimant was absent from work due to inclement weather. He falsely recorded the
absence as sick leave. Captain D. subsequently instructed him to fix his leave type to reflect that he had
not been sick that day. In mid-July 2019, claimant again tried to falsely record the absence as DVL, even
though he had not been absent due to sickness or his disability.

When Captain D. refused to permit the absences to be re-coded, claimant intentionally attempted to
subvert Captain D.’s authority, and violated his chain of command by skipping his second-tier
supervisor, by asking his third-tier supervisor to intervene. Only when Lieutenant Colonel C. refused to
undermine Captain D.’s decision did claimant stop trying to claim that his January 17t and February
27t absences had been due to illness or related to his disability.

However, claimant continued to willfully or with wanton negligence violate his chain of command on at
least three additional occasions. First, claimant sent an email to a colonel at least four removed from his
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immediate chain of command, under circumstances where he knew or should have known that was
inappropriate. He then received an email specifically designating the three individuals in his immediate
chain of command and instructing him not to go outside it unless he had first approached all three of
them. Claimant received a second email from Colonel L. that stated claimant was being “extremely
unprofessional” and needed to follow the chain of command, which did not include Colonel L. Even
though claimant had just been told not to do so, twice, he again emailed Colonel L., willfully violating
his chain of command and at least two instructions, within just days of Lieutenant Colonel C.’s and
Colonel L.’s emails, both of which listed the individuals in claimant’s chain of command and instructed
him to contact them rather than Colonel L.

Claimant’s conduct as described in this decision involved an ongoing pattern willful or wantonly
negligent conduct on his part. The conduct described includes: three instances in which he willfully
violated Captain D.’s instructions with respect to the January 17t absence; one instance in which he
willfully made false claims to a sergeant that Captain D. had authorized him to change the January 17t
absence from leave without pay to sick leave; one instance in which he falsely coded his February 27t
absence as sick leave; one instance in which he willfully violated Captain D.’s instructions by
attempting to have the February 27th absence re-coded as DVL; one instance in which he tried to subvert
Captain D.’s authority and violated his chain of command by attempting to have Lieutenant Colonel C.,
his third-tier supervisor, authorize the January 17th and February 27t absences to be re-coded as DVL;
one instance in which he wantonly negligently violated chain of command by sending an email to
Colonel L., his fourth-tier supervisor, when he knew or should have known that he was expected to
follow his chain of command and demonstrated indifference to the consequences of his conduct by
going outside the chain of command anyway; and one instance in which he willfully violated chain of
command by again emailing Colonel L. after twice being instructed not to do so.

Claimant’s conduct cannot be excused as a good faith error. Claimant acted as he did out of an
insistence that he was right and the employer was wrong, despite every available resource the employer
had telling claimant that he was not right and instructing him as to the appropriate course of action. He
chose to act in most instances in direct contradiction to specific instructions the employer had given him.
Under those circumstances, any belief claimant might have had that he was acting appropriately was
neither reasonable nor sincere, and he had no reasonable or sincere basis to believe the employer would
continue to condone his ongoing violations of their clear expectations and specific instructions.

Claimant’s conduct also cannot be excused as an isolated instance of poor judgment. An isolated
instance of poor judgment is defined to include a single or infrequent exercise of willful or wantonly
negligent poor judgment, and cannot exceed mere poor judgment by causing an irreparable breach of
trust in the employment relationship or otherwise making a continued employment relationship
impossible. See OAR 471-030-0038(1)(d). As set forth in this decision, claimant engaged in at least nine
separate willful or wantonly negligent violations of the employer’s clearly communicated expectations,
each of which involved claimant’s exercise of poor judgment. His conduct therefore was not a single or
infrequent act, but rather involved repeated exercises of poor judgment over the course of approximately
eight months. Claimant’s conduct therefore was not isolated. Claimant’s conduct also exceeded mere
poor judgment in two respects. First, his repeated willful and wantonly negligent acts in the face of the
employer’s clear instructions to the contrary, and his attempts to falsely induce the employer to falsely
designate two absences as sick leave or DVL —including falsely telling a sergeant that Captain D. had
approved him for sick leave when Captain D. had not — caused an irreparable breach of trust in the
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employment relationship. No reasonable employer would continue to trust an employee who was not
willing to follow instructions and had engaged in false acts. Second, given that the employer in this case
is the Air Force, a military entity, claimant’s falsehoods and repeated violations of the chain of
command likely made a continued employment relationship impossible, as no reasonable military
employer would be likely to continue to employ an individual who has made false statements to induce
the employer to act to his benefit or who repeatedly violated the employer’s chain of command.

For the reasons set forth above, singly or considered together, the preponderance of the evidence in this

record establishes that the employer discharged claimant for misconduct. Having so concluded, we need
not and do not address the employer’s remaining allegations concerning claimant’s conduct. Claimant is
disqualified from receiving unemployment insurance benefits based upon this work separation until he

has earned four times his weekly benefit amount from work in subject employment.

DECISION: Order No. 20-UI-145816 is set aside, as outlined above.

J. S. Cromwell and S. Alba;
D. P. Hettle, not participating.

DATE of Service: April 13, 2020

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for “petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https//www.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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@p“i‘??ﬁ@?ﬁ’% Understanding Your Employment
partment L.
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR REEmE R KRG QEREAWAAR R, SRR ASL LR RS, QOREAFRELH
o, G UL BGZ I R A R T BRI UE L, 1A e XM L URVABERE Y RVE R R

Traditional Chinese

EE - AHREEEENRER R, WREAAAFIR, ELBRYE LR, WRENFRZEILH
Ry T DHZ IEGZITRAS R T S IR, R R SN L SRABE SR w2 HEE

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha'y - Quyét dinh nay anh hudng dén tro cap that nghiép cua quy Vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VOI quyet dinh nay, quy vi co thé nop
Pon Xin Tai Xét Tw Phap v&i Toa Khang Céao Oregon theo cac hwéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniguese
inmediatamente con la Junta de Apelaciones de Empleo. Si no estd de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumMaHve — [JaHHOe pelueHve BnusieT Ha Balwe nocobue no 6espabotuue. Ecnm peleHne Bam HEMOHSATHO —
HemeaneHHo obpaTtuTech B AnennsumoHHbin KomuteT no TpyaoycTponcTBy. Ecrm Bl He cormacHbl € NPUHATLIM
peLleHneM, Bbl MOXeTe nogatb XogaTtancTso o [Nepecmotpe CyaebHoro PewweHusa B AnennauunoHHeii Cyg wrata
OperoH, crnegys MHCTPYKLUMSAM, ONUCaHHLIM B KOHLLE PeLLEHMS.
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Khmer

BANGEIS — 1EUGH PGS SNSRIV MR MHAUILN TSNS MINIFIVASINNAHAY [UoSITInAERES
WUHUGHEGIS: AYNASHRNN:AYMIZGINNMINIMY I [USIINNAHABSWIUUUSIM SEIGH
FIBBIS IS INNARRMGENAMAN g smiSaiufigiuimmywnnnigginhig Oregon IWNWHSIHMY
eusfinNEuanung NGUUMUISIUGR B GIS:

Laotian

3Maa - mmsaw.uww:n.,tnum:nucj‘uaoﬂcmemwmmjjweejmw I]“WEHWUUEG“WT’QS"]NORJMU nvammmmmywmwymw
emeumumjjmcﬁwmum mzmwu:mmmmmmu mwmmnuwmoaj@nﬂumumawmmmmmmuamemm Oregon (s
Tmuuymummuaﬂcctu.,manuemoavlmeuznweejmmm:mw.

Arabic

dj)dﬂ&&;jﬁllhgj&éﬂ\}: Yo 3 }s)ea\j..:ﬂ'l._'.l.c.)l_uﬂm.&.a.ﬂs)l)ﬂ 1.\,5‘3.33_1?]h_1¢._bu\_-..h4.11.4_dlm e ).1«.1.\3 Jl)ﬁ.“'l.&
Jl)ﬁlejs‘ﬂ‘b‘J_..aj1~_I|_Lu.) CL‘UL‘I-_U_.qdﬁ)eLdmgwwu}J@1m1ﬁﬁaJ y

Farsi

St b R a8l alaaid el ed ala 8 e b alalidl cariug (380 se anead b 81 0 IR e ALl o S sl e aSa Gyl - da s
AES phi aeat g G gl a5 2t sl 3T gl )3 25 e Jea) ) g 3 a2l L 20 5 e 0y )l Sl aSa

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

B Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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