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Affirmed
No Disqualification

PROCEDURAL HISTORY: On August 23, 2019, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding claimant was discharged but not for
misconduct connected to work (decision # 132217). The employer filed a timely request for hearing. On
September 26, 2019, ALJ Griffin conducted a hearing, and on September 30, 2019 issued Order No. 19-
UI-137294, affirming the Department’s decision. On October 18, 2019, the employer filed an
application for review with the Employment Appeals Board (EAB).

The employer’s argument contained information that was not part of the hearing record, and did not
show that factors or circumstances beyond the employer’s reasonable control prevented them from
offering the information during the hearing. Under ORS 657.275(2) and OAR 471-041-0090 (May 13,
2019), EAB considered only information received into evidence at the hearing when reaching this
decision.

FINDINGS OF FACT: (1) Jackson’s Food Stores Inc. employed claimant, last as a store manager,
from September 15, 2009 until July 12, 2019.

(2) The employer expected its employees to refrain from falsifying employer payroll documents.
Claimant was aware of the employer’s expectation as a matter of common sense.

(3) The employer expected its employees to digitally clock in and out during their work shift on a
computerized time clock when available. The employer expected its store managers to perform 45 hours
of work on-site at the manager’s store location each week, and work additional time off the clock
performing off-site duties such as making bank deposit runs and checking local gas prices. However,
when claimant received her store manager training in approximately 2012, she was told by her district
manager at that time to remain on the clock when performing off-site duties.
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(4) Claimant had provided her login and password information to her assistant manager at least one
month before May 13, 2019. The assistant manager occasionally had to correct or enter someone’s time
system entries when claimant was not at the store because the system did not always work.

(5) When claimant recorded her time in the employer’s time system, claimant included the time she
spent performing off-site gas price checks, bank trips, and other duties. Claimant included that time
because she had been trained to remain on the clock when performing off-site duties.

(6) On July 9, 2019, the district manager logged into the employer’s timekeeping system to enter time
for management training he had delivered to the manager’s in the district. He noticed that claimant had
no time entries for the current and previous weeks. When the district manager checked the next day, he
observed that claimant’s hours for those days had been entered into the system.

(7) The district manager began an investigation by reviewing video surveillance of claimant’s store from
May 13, 2019 to July 11, 2019. He compared claimant’s in and out times as reflected in the timekeeping
system with the times he observed claimant enter and exit her store. He noted discrepancies between the
employer’s timekeeping system and claimant’s store entry and exit times over 43 days that totaled 49.5

hours. Exhibit 4. Approximately half of the time discrepancies were 45 minutes or less.

(8) OnJuly 12, 2019, employer discharged claimant for falsifying company payroll documents by
including her time that she performed gas price checks, bank trips, and other off-site duties within her
required 45 hours of work on-site at the manager’s store location each week.

CONCLUSIONS AND REASONS: The employer discharged claimant, but not for misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a) (December 23, 2018).
““[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to actis conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c).

The employer discharged claimant after concluding she had been falsifying company payroll documents
by misreporting her time between May 13 and July 11, 2019 in violation of its time keeping
requirements. The employer asserted that it had a policy that prohibited managers from including time
performing off-sites duties within their required number of in-store work hours each week. However, the
employer failed to produce evidence of that written policy at hearing and also failed to establish that
claimant ever acknowledged that policy in writing or otherwise.

Claimant credibly explained that the extra time reflected on her time sheet was entered to account for the
time she spent performing services for the employer away from her store, and that she reported her time
that way because that was how she had been trained many years before. Transcript at 19-21. Claimant
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also denied that she had ever been told that if there was a problem entering her own time, that only the
district manager could enter it. Transcript at 25. It also appears from this record that claimant had
probably been entering her own off-site time for several years without it ever becoming an issue.

The parties’ testimony was irreconcilably different. Absent a basis for concluding either party’s
evidence was not credible, the evidence at the hearing is no more than equally balanced. Accordingly,
the employer failed to meet its burden to establish, by a preponderance of the evidence, that claimant
willfully or with wanton negligence claimed off-site work hours that she knew or should have known
she was not allowed to claim under the employer’s policies. Babcock v. Employment Division, 25 Or
App 661, 550 P2d 1233 (1976) (in a discharge case, the employer has the burden to establish
misconduct by a preponderance of evidence).

The employer discharged claimant, but not for misconduct under ORS 657.176(2)(a). Claimant is not
disqualified from receiving unemployment insurance benefits on the basis of her work separation.

DECISION: Order No. 19-UI-137294 is affirmed.

J. S. Cromwell and S. Alba;
D. P. Hettle, not participating.

DATE of Service: November 25, 2019

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https//www.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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@ggzé;gﬁgﬁg Understanding Your Employment
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for
Judicial Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AHRSEME R RS e WREAH AR R, FERAGNL EFRRA S, WREARFH
e, BT DAL RGZ I DRGSR T BRI UE L, 1R e XM L URVEBERE t RIVA R R

Traditional Chinese

EE - AHREGEEENRERE & WREAPEAHR, FHLABRHNE LSRR T, WREARZILH
Ry T DL IR RZ IR A R i B R B, W?kﬁjjl_.l)llj:uﬁ/ﬂm?m&7/2?4%%%&

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Viethamese

Chl y - Quyét dinh nay anh hwdng dén tro' cap that nghiép cta quy vi. Néu quy vi khong hiéu quyét dinh nay,
hay lién lac voi Ban Khang Cao Viéc Lam ngay lap tue. Néu quy vi khéong ddng y v&i quyét dinh nay, quy vi co
thé nop Don Xin Tai Xét Tw Phap v&i Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét
dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no estd de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHoe pelleHne BnusieT Ha Balle nocobue no 6espaboTtuue. Ecnm pelieHne Bam HEMOHATHO —
HemeaneHHo obpaTtuTech B AnennsumoHHbIin KomuteT no TpygoycTponcTBy. Ecnm Bl He cormacHbl C NPUHATLIM
pelleHnemM, Bbl MoxeTe nogatb XogatancTBo O [lepecmotpe CynebHoro Pewenus B AnennsumoHHbin Cya
wrata OperoH, crneaysa MHCTPYKLMSAM, ONMCaHHBIM B KOHLLE PeLLEHMS.
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Khmer

BANGRIAS — FRIGHUHEHS SR MOTH UHEIIN S SM SMANIHUARANAEAY P SDinnAgRD s
HIUHNIIGRAIHEIS: AJEHAGHELN:AYMIZGINNMANIME I [ SINNAHASSIRIUGIMSaIGH
RPBISHG INNARRMGEAMATTH G SNSRI R Rgimmywnnigginhig Oregon IEMWIHSIHMY
1eusAinnsin uaunSIUGUUNUISIUGREBIS:

Laotian

B1lla — MtindullGunsfunfiudugauciioniumdiluesinmu. frnudEteafiodul, neguitinamnzuziuzniy

lnodzAnmudcusindiuenideneudiiuesidnfnguil.

Arabic

Gy ) 1 e 33155 Y S 1Y) 5 o)y Jend) e e Culnay Josl ¢l A 130 a1 13) ety Lalal) At dake e S5 8 ) ) 1
AN Jad Aa padl sl Y Ly Gl 5 (g sl LY LaSa g 13 1 Faad Hall g S5

Farsi

G 3 R 3 Aol a5l B i L AloaliB (it B8 3e e 1 )3 S0 L (5 S 5l 3 2 oS Gl - 4
A I At G & & ) I aaa ool o) QL 53353 se Jarll )y giien 31 oaldiud L il 55 e ¢ a3 Sl SN




