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EMPLOYMENT APPEALS BOARD DECISION
2019-EAB-0818

Reversed
No Disqualification

PROCEDURAL HISTORY: On May 1, 2019, the Oregon Employment Department (the Department)
served notice of an administrative decision concluding that claimant voluntarily left work without good
cause (decision # 111628). Claimant filed a timely request for hearing. On May 31, 2019, ALJ Frank
conducted a hearing at which the employer did not appear, and on June 7, 2019, issued Order No. 19-Ul-
131303, affrming the Department’s decision. OnJune 17,2019, claimant filed an application for review
with the Employment Appeals Board (EAB). On July 24, 2019, EAB issued Appeals Board Decision
2019-EAB-0558, reversing and remanding this matter. On August 7, 2019, ALJ Frank conducted a
hearing at which the employer did not appear, and on August 9, 2019 issued Order No. 19-UI-134767,
affirming the Department’s decision. On August 22, 2019, claimant filed an application for review with
EAB.

FINDINGS OF FACT: (1) Lehigh Hanson Services LLC employed claimant as an excavator operator
from October 1, 2018 until March 28, 2019.

(2) In 2006 claimant sustained a brain injury while working. The Worker’s Compensation Division rated
claimant as having a permanent disability of 40 percent due to the brain injury. As a result of the injury,
claimant was not able to return to his regular work in logging and after receiving vocational

rehabilitation training, he entered the preferred worker program. Claimant understood that he should
show his preferred worker card to an employer if issues arose about his work performance.

(3) Claimant had memory issues from the brain injury. The brain injury sometimes made it difficult for
claimant to understand things. Claimant had trouble securing employment.

(4) During claimant’s employment, a supervisor frequently called claimant to his office to criticize how
claimant performed his work. Claimant often received contradictory instructions from the supervisor. As
time passed, claimant came to think that the supervisor wanted to discharge him. Claimant discussed his
concerns about the supervisor’s intentions with several coworkers. Claimant was aware the supervisor
would have to get approval from upper management to discharge him. However, the coworkers told
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claimant that the supervisor was consistently able to get upper management’s approval to discharge any
subordinate employee that he desired. The coworkers told claimant that the supervisor “knows
everybody in the industry” and if an employee ran afoul of the supervisor, the supervisor would create a
negative impression of the employee with other employers in the industry. Audio Record of August 7,
2019 Hearing at 13:30.

(5) On December 3, 2019, the employer held a “stand down safety meeting,” which closed the entire
plant, ostensibly because claimant had picked up an agate while standing next to the high wall. Audio
Record of May 31, 2019 Hearing at 11:50. Claimant and other employees had been picking up agates in
this manner since claimant was hired. Claimant was unable to find any policies that prohibited picking
up agates as he had done. Claimant thought his supervisor was harassing him. At around this time,
claimant showed his preferred worker card to the supervisor, hoping that the card would cause the
supervisor to treat him more leniently. Claimant and the supervisor discussed claimant’s status as a
preferred worker. At the end of the discussion, the supervisor told claimant, “I don’t care” and gave the
preferred worker card back to claimant. Audio Record of May 31, 2018 Hearing at 26:50.

(6) Sometime around approximately late December 2018, claimant spoke with the supervisor about
receiving a raise that he believed the supervisor had promised him. Claimant and the supervisor
disagreed about what the supervisor had promised. The supervisor told claimant, “T will build a case
against you.” Audio Record of May 31, 2019 Hearing at ~29:03. Claimant interpreted the statement to
mean that the employer was going to find reasons to discharge him. At around that time, the supervisor
told claimant that if the employer discharged him the discharge would be on his work record. Audio
Record of May 31, 2019 Hearing at 24:08.

(7) Beginning around late February and continuing until around mid-March 2019, claimant’s excavator
had a faulty pump and was leaking oil on the pit floor. Claimant notified the employer of the problem.
The employer fixed the problem around March 14.

(8) Sometime during the week of March 18 through 23, 2019, claimant’s supervisor called claimant to
his office and showed claimant a handwritten list of claimant’s alleged performance deficiencies since
December 1, 2018. At that time, the supervisor also blamed claimant for the oil that spilled from the
excavator before the pump was repaired. The supervisor then told claimant that if he had one more
problem, “T will move to have you written up.” Audio Record of May 31, 2019 Hearing at 16:50. The
supervisor told claimant that, at that time, he would get claimant’s union representative and the
employer’s upper management involved. Claimant interpreted this comment to mean that the supervisor
wanted to have him discharged. Claimant did not think the employer had a legitimate basis to discharge
him based on the list.

(9) As of late March 2019, claimant had not complained to members of management who were the
supervisor’s superiors about the supervisor’s treatment of him or that he was concerned that the
supervisor was going to have claimant discharged. Claimant did not because there were no members of
management on-site other than the supervisor and claimant had never spoken to the other members of
management. Those other members of management worked out of the employer’s offices in Washington
and Texas. Claimant did not contact the human resources department because such communications
needed to be made electronically, claimant was not familiar with computers, and his password had
stopped working.
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(10) On March 28, 2019, claimant’s supervisor again called claimant to his office. The supervisor gave
claimant a printed list of the same performance deficiencies that had appeared on the handwritten list a
week earlier. The supervisor told claimant that he was “moving to see” if he could have claimant
discharged based on deficiencies appearing on the list. Audio Record of May 31, 2019 Hearing at 18:09.
The supervisor asked claimant if he wanted to say anything in response to the listed incidents. Claimant
told the supervisor that the employer was responsible for the spilled oil on the pit floor, not him, because
he had notified the employer of the faulty pump and the employer had delayed fixing the problem. The
supervisor responded, “That’s bullshit.” Audio Record of May 31, 2019 Hearing at 23:39. Claimant then
stated, “I’'m done” and left, intending to quit work. Audio Record of May 31, 2019 Hearing at 23:40.

(11) Claimant voluntarily left work on March 28 because he thought his discharge was imminent and, if
he was discharged, the supervisor would communicate negative information about him to prospective
employers that would impede his ability to secure new employment.

CONCLUSIONS AND REASONS: Claimant voluntarily left work with good cause.

A claimant who leaves work voluntarily is disqualified from the receipt of benefits unless they prove, by
a preponderance of the evidence, that they had good cause for leaving work when they did. ORS
657.176(2)(c); Young v. Employment Department, 170 Or App 752, 13 P3d 1027 (2000). “Good cause . .
. is such that a reasonable and prudent person of normal sensitivity, exercising ordinary common sense,
would leave work.” OAR 471-030-0038(4) (December 23, 2018). The standard is objective. McDowell
v. Employment Department, 348 Or 605, 612, 236 P3d 722 (2010). Leaving work without good cause
includes resigning to avoid a discharge or potential discharge for misconduct. OAR 471-030-
0038(5)(b)(F). Claimant was 40 percent disabled from a brain injury, which is a permanent or long-term
“physical or mental impairment” as defined at29 CFR §1630.2(h). A claimant with an impairment who
quits work must show that no reasonable and prudent person with the characteristics and qualities of an
individual with such an impairment would have continued to work for their employer for an additional
period of time.

Order No. 19-UI-134767 concluded that claimant did not have good cause for leaving work to avoid
being discharged. Apparently based on claimant’s uncontroverted hearing testimony, the order first
found that had the employer discharged claimant, the discharge or potential discharge would not have
been for misconduct. Order No. 19-UI-134767 at 5. The record supports that conclusion. The order then
reasoned that claimant did not show that the employer’s discharge of him was grave reason to quit
because that discharge would not have been for misconduct, which “served to lessen the likelihood of
claimant’s being fired.” 1d. Additionally, the order reasoned that if claimant had shown that his
discharge was a grave circumstance, claimant still “had the reasonable alternative of pleading his case to
the other decision-makers involved in the process and on whose judgment his continuing employment
depended” in lieu of quitting. Id. The record does not support those conclusions.

The Supreme Court recognized in McDowell v. Employment Dep ’t., 348 Or 605, 236 P3d 722 (2010)
that under appropriate circumstances a claimant might have good cause for leaving work to avoid a
discharge, not for misconduct. The circumstances that constituted good cause for the claimant in
McDowell were that the discharge was imminent and inevitable at the time of the leaving and the
discharge would be the “kiss of death” to claimant’s future job prospects as a teacher. See also Dubrow
v. Employment Dep 't., 242 Or App 1, 252 P3d 857 (2011) (a future discharge did not need to be certain
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for a quit to avoid it to qualify as good cause; likelihood is not dispositive of the issue but it does bear on
the gravity of the situation).

Here, claimant showed that his discharge likely was inevitable and imminent at the time he left work.
Clamant’s uncontroverted testimony showed that the supervisor’s work criticisms of him had escalated
over time, and included the supervisor refusing to take nto account claimant’s status as a preferred
worker, continuing to criticize claimant’s work, warning claimant that he was building a case against
him, and telling claimant that a discharge would appear on his work record. When the supervisor’s
behavior culminated on March 28 with the supervisor reviving the list of deficiencies that he had warned
claimant about a week earlier it was not unreasonable for claimant to conclude that the supervisor
planned to act very soon to discharge him based on that list. Audio Record at 11:36 to 12:27. While the
supervisor may have needed upper management’s authorization to discharge claimant, claimant’s
uncontroverted testimony was that the supervisor’s recommendations were consistently followed, or “he
got what he wanted” and “discharged anybody he wanted to, everybody knew it.” Audio Record at
12:04 to 12:19. It was not unreasonable for claimant to conclude that upper management was likely to
follow a recommendation to discharge claimant that came from the supervisor. Claimant showed that
more likely than not the employer’s discharge of him was imminent and inevitable as of March 28, the
date on which he left work

Claimant also showed that if the employer discharged him it likely would have a negative impact on his
future employment prospects. Claimant understood that the supervisor had contacts and influence
throughout the industry, and claimant knew not to “cross” the supervisor. Audio Record of August 7,
2019 Hearing at 13:14 to 13:37. Claimant also had in the past experienced difficulty in securing
employment because employers were reluctant to hire a worker with a brain injury, which likely would
compound the impact of a negative job reference from the supervisor. Given this combination of factors,
claimant showed that if the employer discharged him, it likely would have a stigmatizing impact on his
prospects to secure future employment.

Claimant did not have reasonable alternatives to quitting work under the circumstances. It was not
unreasonable for claimant to conclude that it would be futile to seek the intervention of other decision
makers that might be involved in his discharge in order to forestall the discharge, because they did not
work on site, were located out of state, claimant did not know them, and he had never spoken to them.
With respect to the employer’s human resources office, it was located in Texas and claimant did not
have the computer skills to contact that office, nor was his password working. On this record, seeking
the intervention of other decision makers or the human resources department likely was not a reasonable
alternative to quitting, and the preponderance of the evidence does not suggest that other alternatives
existed at the time he quit.

Claimant left work when he did with good cause. Claimant is not disqualified from receiving
unemployment insurance benefits.

DECISION: Order No. 19-UI-134767 is set aside, as outlined above.

J. S. Cromwell and S. Alba;
D. P. Hettle, not participating.
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DATE of Service: September 26, 2019

NOTE: This decision reverses an order that denied benefits. Please note that payment of benefits, if any
are owed, may take approximately a week for the Department to complete.

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https/Aww.surveymonkey.com/s/5SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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@p“i‘??ﬁ@?ﬁ’% Understanding Your Employment
partment L.
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR REEmE R KRG QEREAWAAR R, SRR ASL LR RS, QOREAFRELH
o, G UL BGZ I R A R T BRI UE L, 1A e XM L URVABERE Y RVE R R

Traditional Chinese

EE - AHREEEENRER R, WREAAAFIR, ELBRYE LR, WRENFRZEILH
Ry T DHZ IEGZITRAS R T S IR, R R SN L SRABE SR w2 HEE

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha'y - Quyét dinh nay anh hudng dén tro cap that nghiép cua quy Vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VOI quyet dinh nay, quy vi co thé nop
Pon Xin Tai Xét Tw Phap v&i Toa Khang Céao Oregon theo cac hwéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniguese
inmediatamente con la Junta de Apelaciones de Empleo. Si no estd de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumMaHve — [JaHHOe pelueHve BnusieT Ha Balwe nocobue no 6espabotuue. Ecnm peleHne Bam HEMOHSATHO —
HemeaneHHo obpaTtuTech B AnennsumoHHbin KomuteT no TpyaoycTponcTBy. Ecrm Bl He cormacHbl € NPUHATLIM
peLleHneM, Bbl MOXeTe nogatb XogaTtancTso o [Nepecmotpe CyaebHoro PewweHusa B AnennauunoHHeii Cyg wrata
OperoH, crnegys MHCTPYKLUMSAM, ONUCaHHLIM B KOHLLE PeLLEHMS.
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Khmer

BANGEIS — 1EUGH PGS SNSRIV MR MHAUILN TSNS MINIFIVASINNAHAY [UoSITInAERES
WUHUGHEGIS: AYNASHRNN:AYMIZGINNMINIMY I [USIINNAHABSWIUUUSIM SEIGH
FIBBIS IS INNARRMGENAMAN g smiSaiufigiuimmywnnnigginhig Oregon IWNWHSIHMY
eusfinNEuanung NGUUMUISIUGR B GIS:

Laotian

3Maa - mmsaw.uww:n.,tnum:nucj‘uaoﬂcmemwmmjjweejmw I]“WEHWUUEG“WT’QS"]NORJMU nvammmmmywmwymw
emeumumjjmcﬁwmum mzmwu:mmmmmmu mwmmnuwmoaj@nﬂumumawmmmmmmuamemm Oregon (s
Tmuuymummuaﬂcctu.,manuemoavlmeuznweejmmm:mw.

Arabic

dj)dﬂ&&;jﬁllhgj&éﬂ\}: Yo 3 }s)ea\j..:ﬂ'l._'.l.c.)l_uﬂm.&.a.ﬂs)l)ﬂ 1.\,5‘3.33_1?]h_1¢._bu\_-..h4.11.4_dlm e ).1«.1.\3 Jl)ﬁ.“'l.&
Jl)ﬁlejs‘ﬂ‘b‘J_..aj1~_I|_Lu.) CL‘UL‘I-_U_.qdﬁ)eLdmgwwu}J@1m1ﬁﬁaJ y

Farsi

St b R a8l alaaid el ed ala 8 e b alalidl cariug (380 se anead b 81 0 IR e ALl o S sl e aSa Gyl - da s
AES phi aeat g G gl a5 2t sl 3T gl )3 25 e Jea) ) g 3 a2l L 20 5 e 0y )l Sl aSa

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

B Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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