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Reversed
No Disqualification

PROCEDURAL HISTORY: OnJuly 16, 2019, the Oregon Employment Department (the Department)
served notice of an administrative decision concluding claimant voluntarily left work without good
cause (decision # 84921). Claimant filed a timely request for hearing. On August 5, 2019, ALJ Scott
conducted a hearing, and on August 7, 2019 issued Order No. 19-UI-134657, affirming the
Department’s decision. On August 21, 2019, claimant filed an application for review with the
Employment Appeals Board (EAB).

EAB did not consider claimant’s written argument when reaching this decision because they did not
include a statement declaring that they provided a copy of their argument to the opposing party or
parties as required by OAR 471-041-0080(2)(a) (May 13, 2019). However, due process requires
addressing claimant’s representative’s allegation that the ALJ engaged in a procedurally unfair practice
by admitting text messages sent by the employer into the record after the hearing record was closed
“without permitting claimant’s representative the ability to cross-examine the claimant or the employer.”

Claimant’s representative’s allegation does not reflect what actually happened in this case. First, the ALJ
asked the employer to submit documentary evidence of the text messages they testified about into
evidence, and the employer agreed. The ALJ asked claimant’s representative, “Any objection []?”
Claimant’s representative replied,

Well, I -1 would see them. So if they’re going to submit them, they could submit — send
them to me as well, | suppose. But, you know, I don’t have any opportunity to take a look
at them and cross-examine what they say. | think — I don’t know whether that makes as
[sic] difference to be honest with you. Because the text that Mr. Arnold has testified came
after his conversation with Mr. Wright. So I don’t think I would — [] —have an objection.
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Transcript at 37-38 (emphasis added). Second, the ALJ explained during the hearing that the text
messages would also have to be sent to claimant’s representative and that the representative would have
the opportunity to object at that time. The ALJ stated, ‘“whenever | receive documents after the hearing |
do attach those to the Order. And in the evidentiary rulings there’s an opportunity for you to object. And
so you have the — and there’s a process in there where you can file your objection with the Office of
Administrative Hearings.” Transcript at 38. At the end of the hearing, the ALJ left the record open
through “close of business today” to receive the text messages; claimant’s representative did not object
to her doing so or to the process described. Transcript at 42. Finally, the ALJ’s decision included an
“evidentiary ruling” which stated, “The evidentiary record was held open to allow for the submission of
documents, specifically, the text messages . .. The documents were not received and the record was
closed.” Order No. 19-UI-134657 at 1 (emphasis added).

The record therefore shows that not only did claimant’s representative have the opportunity to object to
the text messages during the hearing — and chose not to object, he was also allowed the opportunity to
review any text messages submitted into evidence, and was allowed the opportunity to object to
admission of the text messages into evidence. However, the entire issue is also moot because the ALJ
closed the record without having received or admitted the text messages into evidence. The proceedings
were not unfair to claimant, and claimant’s representative’s allegations of procedural unfairness have no
basis in fact.

FINDINGS OF FACT: (1) Gary R. Wright Contracting, Inc. employed claimant as a loader operator
from July 1, 2018 to June 7, 2019.

(2) In June 2019, claimant wanted year-round employment and to earn a higher wage. OnJune 7, 2019,
he sent a text message to his supervisor that stated, “I’'m going to have to talk to [the owner] on Monday
to see how bad he wants to keep me for the season.! The only way | could work for him is if he wrote
me a check for 20 grand and that would only work until next February. | need $20,000 year round with
matching 401, and insurance.’”

(3) Also on June 7, 2019, claimant sent a text to the owner that stated, “If you want me to commit to this
season. Now through the [] end of February, | would have to have $20,000 up front so | can pay my
back bill. That sounds like a lot, but I will be making $35 to $40 an hour shortly. And there’s no reason
for me to give up that opportunity for less.”

(4) The owner and his business partner received claimant’s text second message. They viewed it as “a
minor blackmail™ They could neither afford nor wanted to pay claimant $20,000 to keep working. The
contacted another individual interested in working for the employer and hired him to replace claimant.

(5) The business partner then sent a text message to claimant asking, “Do you want to turn your hours
in?”® Claimant replied, “I haven’t heard from [the owner] if I'm fired or if he will keep me on until he

! Transcript at 17.
2 |d. at 18.
31d. at 24.
41d. at 18.
51d. at 20.
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finds someone else.”® The business partner replied, “We have found someone else. Go ahead and send
me your hours.”” Claimant did not work again for the employer after June 7, 2019.

CONCLUSIONS AND REASONS: The employer discharged claimant, but not for misconduct.

Decision # 84921 and Order No. 19-UI-134657 both concluded that claimant voluntarily left his job. If
the employee could have continued to work for the same employer for an additional period of time, the

work separation is a voluntary leaving. OAR 471-030-0038(2)(a) (December 23, 2018). If the employee
is willing to continue to work for the same employer for an additional period of time but is not allowed

to do so by the employer, the separation is a discharge. OAR 471-030-0038(2)(b).

The order under review stated,

Although claimant testified at hearing that he was willing to continue working for
employer at $19 per hour, even without his demand for $20,000 being met, this is
completely inconsistent with what he text-messaged at the time and this testimony is
rejected as not credible. Claimant clearly evinced, through text messages * * * directly to
the owner, that he was not willing to continue working for employer for an additional
period of time unless his demands were met. Employer refused to meet those demands. If
claimant had not made those demands, employer would have allowed claimant to
continue working for $19 per hour, their original arrangement. Claimant initiated the
work separation by sending the demand for drastically different working conditions,
including $20,000 up front, and expressing them as “the only way I would commit.”
Therefore, this work separation was a voluntary leaving of work.8

The record does not support those conclusions. As a preliminary matter, nothing in this record suggests
that either party was more or less credible than the other. We find it plausible that an individual might
ineptly try to demand or negotiate new financial terms of employment, yet still be willing to continue
working for the employer for an additional period of time if those demands are unmet, or if the attempt
at negotiation fails. Claimant’s testimony did not lack credibility for that reason.

It does not matter that claimant’s text message to the owner began the series of events that led to the
work separation; the issue to be resolved is whether claimant could have continued to work, or whether
the employer was not willing to allow him to do so. Claimant’s text message did not specifically state
that he would quit his job with the employer if the employer did not agree to his demands, or agree to
renegotiate the financial terms of his employment, the message threatened only not to “commit.” The
meaning claimant intended by stating that he would not commit is ambiguous and does not establish
whether or not claimant was not willing to continue working for the employer for some additional period
of time. Several factors suggest that he was willing to do so. For instance, he referred to another
opportunity he expected “shortly,” but not immediately, which did not foreclose the possibility that he
would be willing to continue with the employer until that opportunity arose. The text message claimant
sent to his supervisor was not phrased in terms of whether claimant would quit or not, but rather in terms

61d.
"1d.

8 Order No. 19-UI-134657 at 3.
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of whether the owner wanted to “keep me.” When asked about turning his hours in, claimant replied that
he was waiting to hear from the owner about his employment status.

Those factors suggest that claimant did not intend his text message as a resignation, or to otherwise
communicate his unwillingness to continue any further amount of work for the employer. Rather,
claimant’s initial text message to the employer and his text message about waiting to hear if the owner
wanted to “keep me on” both unambiguously suggested that claimant was, in fact, willing to continue
working for the employer for an additional period of time, albeit with different financial terms. The first
event between the employer and claimant that unambiguously ended the employment relationship was
the employer’s reaction to receiving claimant’s text message, specifically, that the employer hired
someone to replace claimant and then, when claimant indicated he was waiting to hear if the employer
wanted to “keep me on,” informed him that he had been replaced. The preponderance of the evidence
suggests that, at a time when claimant was willing to continue working for the employer, the employer
became unwilling to allow claimant to continue working. The work separation was, therefore, a
discharge.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a). OAR 471-030-0038(1)(c).
A conscious decision not to comply with an unreasonable employer policy is not misconduct. OAR 471-
030-0038(1)(d)(C).

To the extent the employer discharged claimant for attempting to renegotiate the financial terms of his
employment, which the employer’s owner and business partner construed as “a minor blackmail,”
claimant’s discharge was not for misconduct. Employers may not reasonably prohibit employees from
asking for raises, or from trying to renegotiate the terms of their employment. To any extent claimant’s
attempt to do so violated an employer expectation, the expectation was not reasonable, and claimant’s
violation therefore was not misconduct. OAR 471-030-0038(1)(d)(C).

To the extent the employer discharged claimant because of the tone or content of his text, the discharge
was not for misconduct. The record does not show that the employer had any policies regulating the tone
or content of such requests. Norwas the tone or phrasing of claimant’s text message so patently
offensive or inappropriate that he should have known as a matter of common sense that the text would
violate the standards of behavior the employer had the right to expect of him.

To any extent the employer discharged claimant because the owner and business partner understood
based upon claimant’s text message that he mtended to quit work immediately unless they paid claimant
$20,000, the discharge also was not for misconduct. First, neither quitting a job nor intending to quit a
job are misconduct. Second, the assumption that claimant wanted to quit was speculative under the
circumstances described in this hearing. the employer had the right to discharge claimant for any lawful
reason or no reason at all, objectively considered, any reasonable employer in receipt of such a text
could easily have communicated with the employee about the request and rejected any requests the
employer considered unreasonable, at which time claimant could either choose to actually leave work or
rescind the request and continue working. Either way, claimant’s text was not misconduct.
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The employer discharged claimant, but not for misconduct. Claimant is not disqualified from receiving
unemployment insurance benefits because of this work separation.

DECISION: Order No. 19-Ul-134657 is set aside, as outlined above.

J. S. Cromwell and D. P. Hettle;
S. Alba, not participating.

DATE of Service: September 26, 2019

NOTE: This decision reverses an order that denied benefits. Please note that payment of benefits, if any
are owed, may take approximately a week for the Department to complete.

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https/mww.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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mployment

epartment  Appeals Board Decision

English

C o UNAerstanding Your Employment
D

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AHRSRER RS e WREAHAAHA R, F BRI EFR As.  WREA R FH
e, B UL B2 RS R T BRI UE L, 1A e M L URVABERR H RIVA R R

Traditional Chinese

TR —Zliﬁﬁﬂii%’ﬁ%%% IR ZER S . WREAN AR, FELNBEHE LR E. REAFZHA
TRy ST DU IERZ TR A R P R K B, ﬁ1?iz¥j]|_,l)llj:uﬁ/2ifﬁﬁmtﬂ F R

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha'y - Quyét dinh nay anh hwdng dén tro cap that nghiép cla quy Vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay ap tirc. Néu quy vi khong dong y VOI quyet dinh nay quy Vi co thé nop
DPon Xin Tai Xét Tw Phap v&i Toa Khang Céo Oregon theo cac hwdng dan dwoc viét ra & cubi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniguese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacién de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [JaHHOe pelleHne BnunsieT Ha Bawe nocobue no 6espabotuue. Ecnm peweHne Bam HEMOHATHO —
HemeaneHHo obpaTtuTteck B AnennaumnoHHbin KomuteT no TpygoycTponcTBy. Ecrnm Bbl He cormacHbl € NPUHATLIM
peLleHneM, Bbl MOXeTe nogatb XogatancTso o [Nepecmotpe CyaebHoro PeweHusa B AnennaumnoHHeii Cya wrata
OperoH, cnegys MHCTPYKLUSIM, ONMCAHHBIM B KOHLLE PELLEHMS.
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Khmer

BANGAIS — 1EUGH UHGIS s SHUTMIUE THADINE SHISMBNIHIUANANAEAY [SIDINAEASS
WIUATTUGHRUNEEIS: AJUHNAGHELN:RYMIGGINNMANIMYI U SITNAFABS WL RIUGIMSUGH
FIIHBIS S INNAERMGEAMRTR I8 sMIN SR M AgiHimmywHnNIZgiaNit Oregon ENWHSIAMY
eGSR UanUnSINGUUMBISIUGHA UPEIS:

Laotian

B7la - mmmﬁw.uwLmutnumnucjuaaﬂcmamwmmjjweejmw I']“lUT“lDUU”“R’QE]“]UO?J‘UU mammmmﬂauwumuymw
BmBUﬂﬂU’ﬂ"]jj’]lﬂUmUm mmﬂuunmmmmmmmu Eﬂ‘]Uﬁ"LU’]QUUﬂﬂa@j”ﬂ’]ﬂﬁﬂUEﬂOUﬂ"lﬁﬂﬁUUﬂﬁ’11_|8?_ﬂ81J$]O Oregon [
?OUU&C’IUOC’WUE]"IEE‘JJSU"IU]USﬂ‘L’OEVJL"IB‘LJEﬂ“]EJES_‘]ﬂﬂmOQUU.

Arabic

@Jﬂﬁsﬂ,}s)i)ﬂilhgu_lcéﬁ'lj.' Yoo 1) }s)ea\j..;.-j'l._ch.)l_u.;__‘hl;.a.Lj._miUlﬁillﬁ@#i_h_bui_dﬁ«duﬂm e ).Ie.IJS )1)5.“1_43
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Farsi

Sl b RN a8l ahadind Ll ala 3 il L alaliBl cafiug (88 se apenad ol b R0 0K 0 HE0 LS o 80 gl 3e i aSa il -4 g
A€ I st Gl 5 & ) I8 et sl 1l Gl 50 2sm se Jeadl s 3l ealiiud L adl 55 e ol Sl a8

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency atno cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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