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Affirmed
Disqualification

PROCEDURAL HISTORY: On April 10, 2019, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding the employer discharged claimant
for misconduct (decision # 150933). Claimant filed a timely request for hearing. On May 16, 2019, ALJ
Snyder conducted a hearing, and on May 24, 2019 issued Order No. 19-UI-130587, affirming the
Department’s decision. On June 3, 2019, claimant filed an application for review with the Employment
Appeals Board (EAB). On July 8, 2019, EAB issued Appeals Board Decision 2019-EAB-0505,
concluding that claimant’s absences from work on March 21 and 22, 2018 were due to willful or
wantonly negligent behavior, but remanding the matter to determine if that willful or wantonly negligent
behavior was excused as an isolated instance of poor judgment. On July 23, 2019, ALJ Snyder
conducted a hearing, and on July 31, 2019 issued Order No. 19-UI-134308, re-affirming decision #
150933. On August 20, 2019, claimant filed an application for review with EAB.

EAB did not consider claimant’s written argument when reaching this decision because they did not
include a statement declaring that they provided a copy of their argument to the opposing party or
parties as required by OAR 471-041-0080(2)(a) (May 13, 2019).

FINDINGS OF FACT: (1) Living Opportunities Inc. employed claimant as a support living specialist
from May 24, 2018 until March 22, 2019. The employer provided services that supported intellectually
and developmentally disabled clients residing in private homes.

(2) The employer expected that claimant would report for work when scheduled unless she was not
reasonably able. The employer expected that claimant would not make errors when she administered
medicines. Claimant understood the employer’s expectations.

(3) OnJuly 11, 12, and 30, 2018, December 27, 28, 29, 30, and 31, 2018, January 1 and 26, 2019 and
March 5, 2019 claimant accrued unscheduled and unexcused absences. In total, claimant accrued eleven
unscheduled absences. Claimant brought physicians’ notes justifying her absences on some of those

days.
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(4) On November 15, 2018, January 10, 2019, February 1 and 7, 2019, and March 2 and 13, 2019,
claimant made medication errors. Because of claimant’s many medication errors, the employer gave
claimant additional training, supervision and written instructions, and tested her in the correct
administration of medicines. The employer advised claimant to read and follow the medication
administration competency sheet each time she administered medicine. On February 7 and March 2,
claimant failed to administer a daily thyroid medicine to a particular client. The client did not like to
take the medicine. The employer notified claimant that the client was not given thyroid medicine on
those two occasions. The employer told claimant not to conclude that the client had taken the thyroid
medicine and that she did not need to administer it to the client unless claimant saw the client take the
medicine and verified that the thyroid medicine for that day was no longer in the client’s medication
organizer.

(5) On March 13, claimant did not administer the thyroid medicine to the client because claimant
believed the client had already taken the thyroid medicine earlier that day. Claimant did not check the
client’s medication organizer to verify that the client had actually taken the medication. The person who
came on duty after claimant observed that the thyroid medicine was still in the client’s medication
organizer and reported claimant’s medication error to the employer.

(6) On March 19, 2019, claimant received a disciplinary action, two-day suspension and last chance
agreement for eleven unscheduled absences. The last chance portion of the warning stated that claimant
would be discharged if she incurred any additional absences without approval in the next 90 day period.
That same day!, claimant also received a second disciplinary action, two-day suspension, and last
chance agreement for having made five medication errors in a 90 day period. The last chance portion of
this warning stated that claimant would be discharged if she made any further medication errors in a 90-
day period. The warning further stated that claimant’s suspension would end when she returned to work
for her next scheduled shift on March 21. Also on that day, Claimant received a third disciplinary action,
two-day suspension, and last chance agreement for failing to follow a client’s support plan and specific
protocols set out in it. The warning detailed several other ways in which claimant’s work performance
was deemed inadequate. The last chance portion of the warning stated that claimant would be discharged
for further violations of the employer’s policies.

(7) Claimant was scheduled to work March 21 and 22, 2019. On March 20, 2019, claimant sent a text
message to the director of supported services informing her that she was not able to report for work as
scheduled on March 21 because a tire on her car was punctured and the car was not safe to drive.
Claimant attached a picture of the punctured tire to the text. The director told claimant to contact her or
the human resources manager the next day.

(8) Onthe morning of March 21, 2019, the human resources manager called claimant and left a
voicemail message stating that, in line with the March 19 attendance warning and last chance agreement,
the employer expected her to return to work for her 2:00 p.m. shift that day and if she did not she would
be discharged. The manager asked claimant to contact her. The manager then emailed claimant at 9:53
a.m., notifying claimant that the employer expected her to report to work at 2:00 p.m. that day. At
around 2:45 p.m,, claimant called the human resources manager. The manager told claimant that she
could be discharged if she did not report for work, and asked claimant if she was going to attend work.

1 Note incorrect date Bxhibit 1, p. 17.
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Claimant told the manager that she was not sure when she could report for work because she did not
know when the punctured tire would be repaired. The human resources manager then asked claimant if
claimant could take public transportation to work or could arrange for someone else to drive her. When
claimant rejected those options, the manager asked claimant if claimant would allow her or another of
the employer’s managers to pick claimant up and drive claimant to work. Claimant told the manager that
she was not comfortable riding to work with her or another manager and turned down the offered
transportation. The human resources manager told claimant that if claimant did not contact her about
when claimant would return to work on March 22, 2019, claimant would be discharged.

(9) Claimant did not contact the employer about returning to work on March 22, 2019. On March 22,
2019, claimant did not report for work. On March 22, 2019, the employer discharged claimant for failing
to report for work on March 21 and 22, 2019.

CONCLUSIONS AND REASONS: The employer discharged claimant for behavior on March 21 and
22,2019 that is not excused from constituting misconduct as an isolated instance of poor judgment. The
employer discharged claimant for misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a) (December 23, 2018).
“[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to act is conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c). Isolated instances of poor judgment and good faith errors are not misconduct. OAR
471-030-0038(3)(h).

Appeals Board Decision 2019-EAB-0505 (July 8, 2019) concluded that claimant’s absences from work
on March 21 and 22, 2019 were due to willful or wantonly negligent behavior in violation of the
employer’s standards. The record supports that conclusion. The employer had a right to expect claimant
to report for work as scheduled unless she was unable to do so. Claimant could not drive to work
because a tire on her car was punctured and the car was not safe to drive. However, claimant rejected the
options of taking public transportation to work or arranging for someone else to drive her to work. She
also refused the employer’s offer to have a manager pick claimant up and drive to work. In doing so,
claimant demonstrated indifference to the consequences of her actions by consciously engaging in
conduct she knew or should have known would probably result in her failing to report for work on
March 21 and 22. Claimant’s failure to report for work therefore was wantonly negligent.

The issue on remand was limited to determining whether claimant’s willful or wantonly negligent
behavior was excused from constituting misconduct as an isolated instance of poor judgment and did not
disqualify her from receiving benefits.

The following standards apply to determine whether an “isolated instance of poor judgment” occurred:
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(A) The act must be isolated. The exercise of poor judgment must be a single or
infrequent occurrence rather than a repeated act or pattern of other willful or wantonly
negligent behavior.

(B) The act must involve judgment. A judgment is an evaluation resulting from
discernment and comparison. Every conscious decision to take an action (to act or not to
act) in the context of an employment relationship is a judgment for purposes of OAR
471-030-0038(3).

(C) The act must involve poor judgment. A decision to willfully violate an employer’s
reasonable standard of behavior is poor judgment. A conscious decision to take action
that results in a wantonly negligent violation of an employer’s reasonable standard of
behavior is poor judgment. A conscious decision not to comply with an unreasonable
employer policy is not misconduct.

(D) Acts that violate the law, acts that are tantamount to unlawful conduct, acts that
create irreparable breaches of trust in the employment relationship or otherwise make a
continued employment relationship impossible exceed mere poor judgment and do not
fall within the exculpatory provisions of OAR 471-030-0038(3).

OAR 471-030-0038(L)(d).

On two occasions before March 13, claimant failed to administer thyroid medicine to the same client
that she allegedly failed to administer it to on March 13. Claimant contended that she watched the client
put the thyroid medicine in her mouth on March 13, and that it was a “surprise” to her when the thyroid
medicine for March 13 was later discovered in the medication organizer. Transcript of May 16, 2019
hearing at 25; Transcript of July 23, 2019 hearing at 16. It is notable that claimant did not contend that
the thyroid medicine for March 13 was not in the organizer when the person who relieved claimant came
on duty on March 13, after claimant allegedly saw the client take the medicine. Claimant was unable to
account for the presence of the thyroid medicine in the organizer for March 13 other than to contend
during the first hearing that someone must have tried to “sabotage” her by replacing the thyroid
medicine in the medication organizer slot for March 13. Transcript of May 16, 2019 hearing at 25.
Claimant’s contention of sabotage was undercut, however, when she did not identify the supposed
saboteur, or supply a motive for the sabotage.

The credibility of claimant’s explanation for how the thyroid medicine came to be in the medicine
organizer was also undercut by the sheer number of times claimant failed to administer the thyroid
medicine to the same client. The most logical explanation for the presence of the thyroid medicine in the
medical organizer was that the employee who relieved claimant discovered on March 13 is that claimant
did not observe the client while the client took the medicine or did not check the medication organizer to
verify that the thyroid medicine had been taken. More likely than not, claimant demonstrated
indifference to the consequences of her actions by consciously engaging in conduct she knew or should
have known would probably result in her failure to administer the thyroid medication to the client.
Claimant’s failure to administer the medication to the client therefore was wantonly negligent.

Accordingly, claimant’s exercise of poor judgment on March 21 and 22 was part of a pattern of
wantonly negligent behavior, and not a single or infrequent occurrence. As such, claimant’s behavior on
March 21 and 22 is not excused from constituting misconduct as an isolated instance of poor judgment.
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Additionally, claimant’s willful or wantonly negligent absence from work on March 21 and 22, 2019 not
excused as a good faith error under OAR 471-030-0038(3)(b). It is not plausible that claimant did not
report for work on March 21 or 22 due to misunderstanding the employer’s expectations.

The employer discharged claimant for unexcused misconduct. Claimant is disqualified from receiving
unemployment insurance benefits.

DECISION: Order No. 19-UI-134308 is affirmed.

D. P. Hettle and S. Alba;
J. S. Cromwell, not participating.

DATE of Service: September 25, 2019

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for “petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https//www.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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@p“i‘??ﬁ@?ﬁ’% Understanding Your Employment
partment L.
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR REEmE R KRG QEREAWAAR R, SRR ASL LR RS, QOREAFRELH
o, G UL BGZ I R A R T BRI UE L, 1A e XM L URVABERE Y RVE R R

Traditional Chinese

EE - AHREEEENRER R, WREAAAFIR, ELBRYE LR, WRENFRZEILH
Ry T DHZ IEGZITRAS R T S IR, R R SN L SRABE SR w2 HEE

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha'y - Quyét dinh nay anh hudng dén tro cap that nghiép cua quy Vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac vé&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VOI quyet dinh nay, quy vi co thé nop
Pon Xin Tai Xét Tw Phap vé&i Toa Khang Céao Oregon theo cac hwéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHve — [JaHHOe pelueHve BnunsieT Ha Balwe nocobue no 6espabotuue. Ecnm peleHne Bam HEMOHSTHO —
HemeaneHHo obpaTtuTech B AnennsumoHHbin KomuteT no TpyaoycTponcTBy. Ecrm Bl He cormacHbl € NPUHATLIM
peLleHneM, Bbl MOXeTe nogatb XogaTtancTso o [Nepecmotpe CyaebHoro PewweHusa B AnennauunoHHeii Cyg wrata
OperoH, crnegys MHCTPYKLUMSAM, ONUCaHHLIM B KOHLLE PeLLEHMS.
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Khmer

BANGEIS — 1EUGH PGS SNSRIV MR MHAUILN TSNS MINIFIVASINNAHAY [UoSITInAERES
WUHUGHEGIS: AYNASHRNN:AYMIZGINNMINIMY I [USIINNAHABSWIUUUSIM SEIGH
FIBBIS IS INNARRMGENAMAN g smiSaiufigiuimmywnnnigginhig Oregon IWNWHSIHMY
eusfinNEuanung NGUUMUISIUGR B GIS:

Laotian

3Maa - mmsaw.uww:n.,tnum:nucj‘uaoﬂcmemwmmjjweejmw I]“WEHWUUEG“WT’QS"]NORJMU nvammmmmywmwymw
emeumumjjmcﬁwmum mzmwu:mmmmmmu mwmmnuwmoaj@nﬂumumawmmmmmmuamemm Oregon (s
Tmuuymummuaﬂcctu.,manuemoavlmeuznweejmmm:mw.

Arabic

dj)dﬂ&&;jﬁllhgj&éﬂ\}: Yo 3 }s)ea\j..:ﬂ'l._'.l.c.)l_uﬂm.&.a.ﬂs)l)ﬂ 1.\,5‘3.33_1?]h_1¢._bu\_-..h4.11.4_dlm e ).1«.1.\3 Jl)ﬁ.“'l.&
Jl)ﬁlejs‘ﬂ‘b‘J_..aj1~_I|_Lu.) CL‘UL‘I-_U_.qdﬁ)eLdmgwwu}J@1m1ﬁﬁaJ y

Farsi

St b R a8l alaaid el ed ala 8 e b alalidl cariug (380 se anead b 81 0 IR e ALl o S sl e aSa Gyl - da s
AES phi aeat g G gl a5 2t sl 3T gl )3 25 e Jea) ) g 3 a2l L 20 5 e 0y )l Sl aSa

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax. (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

B Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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